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Introduction
II,RIS,{, the IimPloYee lìetire-

ment lncome Secr-rrity A.ct of 1974,2

was institutecì by Congress to stâll-

clardize the health, retirement, and

disabil.ity plans offered by private

employers in the lJnited States. Iìor
plainuffs'lawyers, the Act may be

most notable for its express preemp-
tion of state common larv remedies

for denial, reduction, or Icrminadon
of benefits prornised under em-

ployer-sponsored plans. Any cause of
action regarcling such benefìt deci-

sions can only be basecl on equitable

remeclies provided in the Âct itself.

While the ,\ct does not allow the

compensatory ancl punitive damages

which are standard tools for state-

coul:t rcmedy of violations of insurer
promises, it does provide fc>r a rea-

sonable atto(ney fee in some cases

wherc the employee prevaiJs against

an ERISA plan. Not surprisingly,

ERISÂ ìs commonly viewecl as the

bane of exjstence for lawyer's reprc-

senting injured persons who must
cìepencl on benefìts from an ERIS^.
plan, ancl not without justification.

A key feature of ERIS,A. plans in
the past decade has been the "cìiscre-

tionary clâuse," a provision that pur-

ports to confer on the IrlìISA plan

aclministrator or insurer the power, in
its sole cìiscretion, t.o cletermine eligi-

bility for benefits and to interpret the

terms ancl provisions of thc plan

policy. Because fecleral courts have

elected to treat thc administrators'
decisions in exercis.ing such discre-

tion as equivalent to aclministratjve

clecisions of govcrnmcnt âgcncics,

they have tended to limit ¡udicial
feview by applying a stanclard requir-
ing dclercncc to thc clccision cxccpl

in cases of abr-rse of discretion.3 The
end result is that olle pârty to the

contract, the plan administrator, has

significant power to detcrminc tcrl¡s
c¡f the contract after thc inccption of
the contract. The insurecl must âpPeal

to the plan and can onlY achieve

redress of grievances in coutt if he

or she can show abuse of discretion.

Notabll', this process means thc in-

sured never had the use of any dis-

covcry, such as a deposition, to

inquite how the clenial decision was

made in the fìrst place.

Unfortunately, in 1989, the

Supreme Court in Firestone'fire dy

Rt¿bber Co. u. .Brach,a approvecl the use

of discretionary clauses in health, Iife,

and disability employcr-sponsorccl

benefit plans. This coupled with
holclings that decisions uncler the

cliscretionaty clause would bc re-

viewed uncler an al¡use-of-discretion

stanclard meânt that the benefìts

clecisions of private insurance com-

panies were being accorcled the same

deference as decisions of agencies of
the executive branch of government.

In 2006, the then Insurance

Commissioner for the State of Mon-
tana, John Morrison, prohibitecì the

use of the discretionary clause in

employer-based plans in Montana. I Ie

concluclecl, unclcr the language of
MC,A $ 33-1-502Q) that such clauses

afe "incons.istent, ambiguous and

misleading" and "deceptively affects

the risk purported to be assumed in

the general coverage of the contract"
so âs to render the clauses vic¡latìve

of the stâtute. While ERISA pre-

elrìpts state law as it applìes tcl

liRIS,A. plans, thc Act provides an

exccption for "regulation of the busì-

ness of insurance" ancl Morrison
actcd undcr Ihat cxccptìon.

Morrison v/âs not alone in
banning cìiscretionary clauses. In
2002, the National Association <¡f

Insurance Commissioners QñAIC)
had acloptecl Model Âct 42 tided

"Prohibition on the Use of Discre-
tionary Clauses Model Act." The
NAIC recommencled that its mem-

bers initiate legislation to prohibit
clauses that purport tc¡ "resefve dis-

crction to the hcalth carricr to inter-
pret the terms of the contract, or to
provirle standards of intcrpretation or
review that are inconsistent with the

Iaws of the statc." Commissioncrs in

states including New York (2006),5

California Q004),6 and Illinois
(2005),' prohibitecl cliscrerionary

clauses in the plans.

The Commissioner, John
Morrison, was sued by the industty
in federal court in Montana but won
summâry juclgment in Judge Molloy's
court. The case v/as appealed to the

9'r' Cir:cuit and may someday reach

the United States Supreme Court.
The issue of the power of state in-
surânce commissioners to r:egulate

the use of the discretionary clause is

of great importance and provides

rcaders of Trial'l-renìs an opportunity
to visit the underpinnings of ERISA,
the discretionary clause, and the au-

thority of the Insurance Commis-
sioner. Such a review should assist

plaintiffs' counsel in cleaLing with the

e\¡er present ptoblems createcl by

]JRISA..

Background of ERISA
lly implication, ìIRISA is very

muclr a ptt of the health care debate

in the United States toclay. Because

the U.S. does not have universal

health care, the major source of
health care co\¡elage in the country
has been sponsorecl b),employers. It
cloes not appeâr that any politically
viable refotr¡ of American health

care is going to change that. In orcler
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to encourage privare cmployers ro provicle health, clisabjl-
it1,, otr¿ retirement benefits, Congress passecl the L,mploy,
ment lncomc lletirement ancl Security Act in 1974. Whjle
a major impetus for: the Act was lrrot.ection and promo-
rion of per-rsion plans, hcaith câre wâs included. 'Iocìay, an
estimâted B5ok of Âmericans reccive health care coverage
from their employcrs, though not all of the employmcnt-
based plans are gc-iverr-red by liRISA.

In ERISAT preamble, Corrgress made clear three im-
portant intentions: (1) protecuon of plan participants and
bcneficjaries b)' requiring ccrtaìn financial accounting ancl
clisclosure to them; (2) establishing standards of conduct
and responsibility for the fiduciaries involved in the plans;
and (3) estabìishing a sysreln of remeclies ancl sancrions to
enforce ughts and obligations under the Á.ct.

The fìrst two intcntions and the anti-discriminarion
provisions of the Act were air¡ed at preventing abuses.
The function of the third was ro introduce a uniform

structure for the hancìling of claims arising r¡ut of denial,
recluction, or terrnination of bencfits. In orcler to encolrr-
age employers ("plan sponsors') to proviclc health, clisabil-
it¡ ancì pension beneûts, Cìongress abrogatecì thc rights of
employees ("plan participants") to bring c¿uses of action
based .in state iaw against the employers ploviding the
benefìt plans and theil: instu:ance companies. Instead,
Congress sul¡stituted a set of remedies enrirely Lrased in
IiRISA.

'I'he Act recognizes "plan administrators," often insur-
ers which owe a fìcluciary obligation to bene{ìt the plan
and employecs. 'Ihc pÌan sponsor or ¡rlan aclministrator
may delegatc admjnistrative duties to a "thircl-party
administrat<¡r," ap;ain often an insurer, which simply
provides adminjstraticlu for the plan and does nor provide
bene fits.

ERIS,Ais Preemption of State Law
ERIS,\ provides that "[e]xcept as provided in subsec-

tion þ) of this section, the pr<lvisions of this subchapter...
shall supercede any and all stare laws insofar âs rhey mây
now or hereafter relate to any employee benefìt plan. ..."8
A classic example of the import of that precmption can

be seen in the tl:eatment Montana's "made-whole" rule
with regarcl to insurer subrogation. Since 1977, in,lkauge
u. Mctøntain,tratur'l-e/. dyT'e/. Co.,e the Monrana Supreme
Court has helci that an insurer cannot claim subrogation
until the insurecl has recovered the insurecl's entire loss
including costs and attorney fees.lo This is known as the
"made-whole" rule. Insurance subrogation and the made-
whole rule are creations of the stâte courts. In the case

of ERISA plans, such comrìon law.is preemptecì.l1 The
9'r' Circuit Court of Âppeals, in 1994, adopted the made-
whole rule for BRISA plans in Barne¡ u. Independent Aato
I)ealers As¡'n of Caliþrnìa I lealth and Il/elfare lleneft P/an,t2

but said, "absent ân âgreelTlent to the contfary, an insur-
ance company mây not enforce a right to subrogation
until the .insured has been fully compensated for her inju-
ries, that is, has been made whole." Unfortunately, the
case wâs an open invitaticin to the plan clrafters to make
each pian "an agreement to thc contTanf," and it is com-
rnon today that plans expressly provide rhat rhe plan gers
full subrogarion regarclless of whether the insurecì has

been made wl-role. 'fhe unjust result can be seen in the
feclerai court decision in Marquis u. Ironuorkers Internzoun-

tain Heahh and Il/efare'I'rasÍ Fund13 where rhe IIRISA
health plan language expressly abrogatecl the macle-whole
cl<tctrine. 'Ihere Judge Molloy decried the fact that Circuit.
precedent forcecl him to allow the insuter to collect

t|317,000 subrogation from an $800,000 total tort
Íecovef)¡ of a worl<er rendered quaclriplegic.

More importantl)¡, state law of insurance bacl faith and
the accompanying claims for relief and remeclies such as
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punitive cìamages are preernptecl

uncler ITRISA vnder PiloÍ l)fe u.

I)cdeaøx 1o and .Aelna Llealth Inc. u.

I)auila.1s Preemption of state laws

and remedies effcctively removes âny

meaningful sânctions and severely

restrlcts the incentive for an EIìISA
plan administrator's failure to meet

the full benefìt obligations oweci to
their insurecls.

Claims by the Insured Employee
Under ERISA Plans

The ERISÂ plans proviclc for
an internal process for appcal of
benefìt clecisions. 'Ihis generally re-

quires the employee to appeâl to an

entìty or person involvecl wtth the

plan admirustrator. The emplol'ee

aggrievecl by a benefìts clecìsion will
fìlc any necessary rnedical recorcls or
other evidence supporting his or her

position. EIUSA provides for notice

<¡f decisions but does not provide for
ahearing in such appeals. Neverthe-
iess, the insurecl must exhaust this

appcal process just as claimants in
the acLninistrative system of the

executive branch must exhaust

administrative remedies bcf<¡re

filing in a fcdcral district court.

If the adminìstrator denies the

claim on appeal, the insured can file

ân âction based in the Act for statu-

tory rehef. The insured cannot fìle â

breach of contract claim or other

common law legal claim.

Most importântly, where the plan

contains a cliscretionary clause, the

standarcl of juclicial review on appeal

t<r a district court is not de nouo. The
courts hâve treâtecl the discretion the

ERIS^ plân grants itself much like
the cliscretion of government admin-
istrative agencies. Consequentlg the

courts grant deference to the deciskrn

of the plan ancl can only revcrsc the

decision of the aclministrator on a

finding of abuse of discretion. .As the

Itderal l)istrict Court in Massachu-

setts saicl in llø.clfnrd -I"rttst u. UNUM
Life Ins. Co. oJ' Anerìca,ló Congress

placed "lir¡itations on jucìicìal review

of plan acirninistrators ancl fiducia-

ries' clecisions sirnilar to the ones

placed on judicial review of govetn-
mcntal agency action, even though,

unüke officials in governmental agen-

cies, aclmìnistrators and fìduciaries

âre not answerable to the public or to
elccted officials." As John Garamend.i

notcrl as .ltrsurance Commissioncr
for the State of California, "This
standard of review cleprives Califor-

nia insureds of access to the protec-
tions in the Insurance Cr¡de ancl iu

California l aw."11

The Third Circuit, in Brøch u.

Firestone'Tire dv |þtbþer C¿.18 saicl that

the arbitrary and capricious standard

originated with the Labor Manage-

ment Relations Act but notecl that,

by nature of the LMRA require-

mcnts, thcrc was a ccrtain assurâncc

of impartìaliry of ihc tt'ustccs in

those plans. 'I'he Bruch court notecl

that, in any unfuncled plan rLrn en-

tirely by the employer, "evcry dollar

provided in bene{ìts is a dollar spent

by defendant Firestone, the employer;

and every clollar saved by the admin-

istrator on behalf of his employer is

a dollar in Firestone's pocket." T'he

court questioned judicial deference to

such clecisions uncler an abuse-of-

discretion standard because of the

inherent conflict of interest.

Hawaü, while permittrng the

cliscretionary clause, strippecì deci-

sions under that clause from the

deference standard ancl specifìed that
judicial review of clecisions macle

under cliscretìonary clauses are sul¡-

ject to de nouo review.le This allows

the insured ciiscovery ancl a full trial

on the merits.

ERISA's "Savings Clause" and
the Tradition of State Regulation
of Insurance

IIRISÂt express ancl sweeping

preen-rption of state common law in
fav<>r of a uniform federal structure
for resolving claims for clcnial, recluc-

tion, or termination of benefits has a

"savings" clause, rvhich provides that:

"nothing in this chapter shall be

construed to exempt or relieve any

person from any law of any State

which r:egulates insurance."2o Flence,

stâte laws regulating the business of
insurance survive the broacl federal

prccmplion of b,RISi\.
Underpinrung the savings clause

is 150 years of a legal tradition in
which the insurance industry has

been regulated by the states âncl not
the federal flovernment. In 1869, the

Unltcd States Supreme Court held in
Paøl u. Virginia,zt that issuance of
policies of insurance were not trans-

actions in commerce, reasoning that

they were not traded or barterecl in a

market and were not "articles of
commerce in any proper meaning of
the word," of "commodities to be

shipped from one state to another."

Consequentll¡ Congress could not
regulate insurance uncler the Com-

merce Clause of the Constiurion.
Moreover, it was implicit when Con-

lycss cnactcd the antitrust provìsions

in thc Sherman Act in 1890 that the

provisions would not apply to insur-

ance. .As a result, there clevelopecl a

system of state regulation of the

insurance industry. That system had

a national as opposed to federal

âspect insofar as there was coopera-

tion between the states through the

growing National Association of
Insurance Commissioners.

Flowever, in 1944, thc Supreme

Court rockecl the insurance industry
ín LJnited States u. .\'outh-Ea.çtern Under-

utriters .As¡ocìation by holding that

transâcti()ns of an insurance rating

bnrcau and its mcmber cornpanics

which wcre alìcgc<l to constitutc

boycotts and antitrust violations

coulcl be regulated under the Com

merce Clause.22'lhe overruling of
Paul u. Virgir¡ia and its implications

for the industry caused Congress,

at the behest of the N/\IC ancl the

inclustry, to enact the McCartan-

lìerguson Âct in 1945.23 McCarran-

Irerguson expressiy ptovided for the

continued regulation of the business
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olt insur¿nce by the several stâtes to

the cxclusion of thc federal ijoverl-ì-
ment.2a McCarrar-i-li'er¡¡uson al so

providecì that the Sherman Act would
apply only to âg-reelnents to boycott,
coerce, or intimiclate.'s Consequentll',

insurancc toclay is reguialed by thc
states, althou¡¡h the system may be

described as "nalional" regulation in

üght of the coc¡rclinated efforts of
the NAIC, the <>rganization of the

stalc insurancc commissioners, cspc-

cially ¡þ6 prornotion c¡f uniform laws

and t:egulations b1, ¡þ2¡ group.

The Tension Between State

Regulation of Insurance and
ERISA Preemption of State Law

ERIS,A mândates that, in cases

of benefìt disputes, ali state remedies

available to the insured (i.e., breach

of contract, bad faith, and negligent

representation) are preempted, ancl

the insured is límited to the remedies

specifìed in the Act. It then excepts

from this preemprion any state law
that regulates insurance. As Judgc
Molloy sajd in cleciding ,ltandard

In¡ørance Conpary u. John Morrison,

"...when federal law provides a uni-
form regulatory and enforcement

scheme while simultaneously ancl

expressly recognizing a space within
this scheme for state governments to
'rcgulatc insurancc,' thc qucstion

becomes one of fìt between the state

Insurance Commissioner's action and

the fecleral statutory scheme Con-

gress has established."zG The tensi<¡n

ariscs whcn an insurance commis-

sioncr acts to regulate an ERISf\. plan
under a state law regulating insutance

with the cxpectation that it will fall

under the savings clause, while the

ERISA plan expects that it is free

frorn the act uncÌet ERISAs inherent

preemption. The dispute over the

discretionary clauses illustrates this

perfectly.
Courts too are exasperated by

ERISA and the issues it provokes.

Judge Wiiliam Acker, Jr., Senior

Unitecl StatesJr-rdgc for the Northern
I)istrict of Alal¡ama wliting in a law

review article cìcscrìbes LÌRISÂ as

"beyoncl redempticlt.t" saying that
"()ccasionally â statutc cotnes along

that is so poorllr contemplâtecl lt1, ¡þs

draftspersons that it cannot bc saved

by j Lrdicial i nt cr¡-'tctatì<ln, i ttnovation,

or manipulation. It becomes a

litigant's playthìng ancl a judge's

nightrnare. ERIS¡\ falls into this

catcgory."2' 'l'1rc 7'r' (,ircuit clucs-

tioncd why the United States

Suprerne Court detcrminecl that

disputes betwecn emplo)tees and

insurance companies ovet the meân-

ing of contrâct terms v/ere disputes

under ERISA to be resolved in
l"cclcral Courts.28

Of partìcular importance to

insurers is the fact that the ljnited
States Supreme Court, tn Pilot Lìþ u.

Dedeaax2e and Aetna I'leahlt Inc. u.

Dauila,3o interpreted "state regulation

of insurance" nat:rovzly enough to

exclude claims involving bacl faith

ancl punirive damages. Judicial deter-

mination that b¿d faith insurancc

suits are not "regulation of insur-

ance" protected from LìRIS.A. pre-

emption means the plans have way

less economic incentive to pay claims.

Inevitably then, the plans and

their insureds are going to square off
on the issue of whether the state

regulation supportrng the insured's

position is state regularion of insur-

ance within the meaning of the Âct's

savings clause. The stakes 
^te 

eflot-

molrs as is best illustratecl by an inter-

nal mcmo of Proviclcnt lnsurancc

Conrpany of Octobcr 2, 1995.11

There an cxccuúvc writcs:

l['he advantages of ITRISA

coverage in hugious situations

are enormous: state law is pre-

cmpted by federal laq there

are no jury tdals, and there are

D() compel'ìsatory (x punitive
damages. Relief is usually lim-
ited to the amount of benefìt

ir-r cluest.ion, ancl claims aclmin-

istrators ma)¡ receivc ciefcl:en-

tial st.andard of revierv 'fhe

ecc¡nom.ic impact on Pnrvicìent

fiom having policies coverccl

by lìlì.ISA could be signifìcant.

As an examplc, Gìenn Iiclton
irlcntificcl 12 claim situations

where we scttlecl for 1f7.8 mii-
li<¡n in the aggregzite. If these

12 cases had been covered by

EIUSA, our liability wouÌd
have been berween zero and

$0.5 million.

The executive inveighs personnel

to identify and initiate modificatic¡n
of plans to be covered under F,RISA

wherever possible.

Standard Insurance Companyts
Discretionary Clauses

Stanclarci is an insurance com-

pany organized in Otegon ancl autlro-

rized to sell clisabilìry zrccidental

death and clismemberment policies.
'fhe company has histor:icaliy in-

cluded discrctionary clauses in both
trRlSA and non-ERISA polìcics.

In 2005, when Morrison orderecl

Stanclard to remove the clauses, the

company electeci insteacl to attach a

rider enrided a "Grant of Discretion"
which, by its terms only apphed to
the IIRISÂ poJicies. In 2006,

Morrison dtsapprovecl the "Grant

of l)iscretion" clâuses, ancl Stanclard

fìled separate actions in state and

fecleral court in Montana seeking

injunctive ancl cieclaratory rclief
uncler the allegatìon that IIRISA
preempted any legal authority the

commissioner mây have had to
regulatc thc clauses.

The Authority of the Montana
Insurance Commissioner to
Regulate Insurance Pt<¡visions

'fhe Cornmissioner of Insurance

ir-r Montana has the authority to en-

force the insurance code in the state,

and accord.ingl¡ the authority to
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reglrlate insurance. MCA S 33-1-311(1) ancì (2) proviclc
that the Comln.issìoner "sh¿ll enforce the apphcable

provisions of tire laws" <>f thc State of Montana ancl

has "the powers ancl authoriq¡ expressly conferrcd upon

þim] or reasonably impìied from the provisions of
the laws of this state." I{e is expressly given thc duty
of approving or disapproving the forms used by the

insurers in the state.32

MCA S 33-1-502 provides that "the commissioncr
shall disapprove any form... or withclraw any prcvious
approval..." if the fcrrm "contains...any inconsistent,

ambiguous, or rnisleacling clauses or exceptions and

conditions which deceptively affect the risk purported to
be assumed in the general coverage of the contract...

"Under this authoriry Cor¡missioncr John Morrison
clisapproved the discretionary clauses in policies of
Standard Insurance Company.

The Test for Determining if the Regulator's Act
is ttState Regulation of Insurancett

In2003, the Unitecl States Supreme Court in Ken-

tacky Ass'n of Health Plans, lnc. u, Mi/ler,33 set forth â rwo-

pârt test for cletermining whether a stâte law regulates

insurance so âs to be protected frorn ERISA preemPtjon
under the savings clause:

ORION

FORENSIC ENGINEERS

Real Experts with Advanced
Degrees Specializing in...

'Ibcìay we... holcl that for a statc law to l¡e
deemecl a "Iaw... which regulates ìnsurance"

unclcr $ 1,144(ò)(2)(A), it must satisfy two re-

quircments. First, the state law tnust be specifì-

cally clirectecl towarcl entities engagecì in
insurance. fCitations omittecì]. Second, as ex-

plained above, the state law must substantially

affect the risk pooling ârrângemcnt between

the insurer ancl the insurecl. I(entuck)tt law

satisfics cach of thcsc rcquircmcnts.

'fhe first part of the test, whether the state law is

specrfìcally clirectecl toward entities engagecl in insur-

ance is more often than not the provcrbial "no
brainer." The Supreme Court has held that, "âs â

lnatter of common sense," a California stâtute r:equir-

ing insurers to prove prejudice before enforcing

proof-of-claim requirements was clirected at such

entities.3a In Rø¡h Pradential HMO, Inc. u. Moran,3s

Illìnois statute provided for an independent medical

review panel that could review the denials of claims

by an HMO governed by ERISA. \ù7hcn that panel

found that a surgical procedure was medically neces-

sary after the HMO said it was uot, the law was at-

tacked as being preernpted by IìRISÂ. The Supreme

Court held that the statute was a law "directed to-

ward" the insurance inciustry.

lin Standard Insurance Comþany u. .lohn Mnrriszn, the

statute requiring disapproval of plar-r provisions that
are "inconsistent, ambiguous, or misleading" or which
"deceptively affect the risk purportecl to be assumecl

in the general coverage of the contract" is aimed

solely at insurance policies. In the trial cc¡urt and at

the 9'l' Circuit, Standarcl argued that the stâtute

merely applies contra þroferentenz, the doctrine that

ambiguity in a contract is construed against the

drafter, and that conlra þroferenteru is appliecl uncler

state law to all cclntracts, not just insurancc contracts.

Stanclard then reasoned that the stâtute is not c{irected

to insurance companies. Iìowever, the core of the

stâtute prohbits clauses that "cleceptively affect

the risl< purported to be assumecl in the general

coverage...," which prohibiaon is dircctecl only at

insurance policics and not other contracts. Jucìge
Molloy followed the Supreme Court prececlents in
cletermining that John Morrison's couduct in prohibit-
ing cliscretionary clauses in Montana health plans,"...

is the stuff of garden variety insurancc rcgulat-ion

through the imposition of standard policy terms,"

quoting Rush Prudential.36 Molloy simply found that
disapproval of the cliscretionary clauses in IIRISA
plans "is directed at cntjties engagecì in insurance."

The seconcl determination, whether clisapproval
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of the clauses "substantially affects

the risk pooling arlangement," has

hinged on the de{ìnition of risl< pool-
ing. The industry argues that the tenn

"risk pool.ing" is ân actuarial term

peculiat to the insurance industry,

which is the sole arbiter of its appli-

cation. Stanclard arguecl at length in

Montana Fecleral District Court that

risk pooling means the act by which

insurance actuaries clecicle in which

risk classifìcation the insured is

placed. Standatd's contention is that,

once that classification is made, the

risk pool is set, and nothing that

happens after that can affect risk

pooling, Consequentl¡ the company's

dccisions uncler thc discrctionary

clause after the insured suffers a loss

cannot substantially affect the risk

pooling ârrangement.

Flowever, this does not accorcl

rvith the United States Suprcme

Court's pronoLrncement ìn Kentttcþ

A¡¡'n that "it suffices that they fthe
statutes.l substantiaily affect the risk

poohng arrangement between the

insurer ancl the insured." The court

there defìned "risk pooling" as

altering "the scope of permissible

bargains between insurers ancl

insureds."37 The Kentucþt Ass'n covrt
held that a statute there which ex-

panded the uumbet of providers

from whom an insurer could receive

health services "altered the scope of
permissible bar:gains bctwcen insurers

ancl insurecls" so âs to affect the risk

pooling arrângements. Jirn Hunt,
counsel for M<¡rrison in the Standard

Insurance Company case, allllt argued

that Morrison's proh.ibition of the

dìscretionary clauses altered the per-

missible bargain L¡erween the insurers

ancl the insurecls in Montana. No
longer could the plan agreement

which is the subjcct of the bargain

contâin a discletionary clause, and

Judge Molloy found that prohibition
"alters the scope of permissible

bargaìns berwcen insurers and

insureds."38 l{ence, his quote from

Rush Pruclential that "this is the stuff

of garcìen variery insurance regula-

don through the imPosition of
stanclarci policY telms."3e

Progress and Status of the

Litigation in Montana
Standarcl lnsurance ComPanY

could have litigatecl the issue of the

discretionaty clause in some of the

most poPLllous venues in the nation,

New York, California, or IIIìnois,

whcrc insurancc commissioncrs

banned thc clause. One cannot helP

speculating that the company chose

Montana Federal Court as its vcnue

for challenging authority of an insur-

ance commissioner on the l¡elief that

the courts here would be more

friendly to their position or perhaps

too unsophisticated to cleal with it'
T'here is a little humor in that choice

given the insurance expertise of the

Montana courts, thc consumcr oricn-

tation of Commissioner Morrison,

ancl the cadre of zealous plaintiffs'
insurance counsel Like Jim Hunt wh<r

inhabit the state.

Standard fìled suit for declaratory

ancl injunctive relief in the Flelena

l)ivision of the Montana Federal

District Court on SePtember 26,

2006, and in the Montana First Jucii-
cial District Court in Lewis and Clark

Counry at the same ume. After dis-

covery in the federal suit, the pârties

submittecl the case on cross mcitions

for summary judgment. On FebruarY

27, 2}}B,Judge Molloy deniecl

Stanclard Insurance ComPany's

motion ancl granted Commissioner

Morrison's motion conclucling that

Morrison's action in prohibiting the

cliscretionary clause "is the strâight

forward rcgulation of insurancc, a

matter Ë,RISA exPresslY saves from

preemPtion."a0 That clecision is on

appeal to the 9'l' Circuit and has been

fully briefed and argued by Jim Hunt
<-'n bclr¿lf of thc Commissioncr'

Standard shifted its argument at the

9'r' Circr-rit expanding its contention

that Morrisont act of prohibiting
the discretionary clar,rse under MCÂ

S 33-1-502 is act.ually a remecly that

conflicts with ERISAs remedial

scheme. Stanclard even impliecl that

Juclge Molby found Mortison's statu

rory interpretation conflicteci rvith

EIIIS,I\, but Molly actually found the

opposite, saying Morrison's clisap-

proval of cliscretionary clauses "does

not implicate IIRIS^"s enforcement

scheme at all, and is no different
from thc rypcs of substantivc statc

regulation of insurance contrâct

[the Supreme Court has] in the Past
permitted to surrvive preemption."4l

The state court âction also went

down on cross tnotions for summarY

judgment the issue there being

whether Morrison's decision that thc

cliscretionary clause violated MC.A.

S 33-1-502 wâs correct.azJudge

Honzel, quotecl Standarcl's Grant of
Discretion clause which Provided,
"\ü/e will pay benefìts under the

Group Policy if we decide that you

are ent.itled to them... In exercising

our discretion, we must act prudently

and in thc interest of all Members."

Honzel notecl with approval the Cali-

fornia Superiot Court'.s holding that

such a discretionary clause renders

the insurcr's promisc to Pây unccrtain,

ambiguous, misleading, and illusory,

and he held that Standard's clause was

ambiguous and inconsistcnt so âs to

violate the stâtttte.43 That decision

wâs not appealed. -[-Ience, the remain-

ing issue pending before the 9'b Cir-

cuit is whether Morrison's prohibition

of discretionâr)¡ clauses under the

Montana stâtLrtes is regulation of
insurance saved from the preemption

of ERISA.

Conclusion
Perhaps there is some hoPe on

tl-re horizon. lìecendy, in Metroþolitan

Ijfe lns. (0. u. G/enn,- 128 S.Ct. 2343

(2008), the U.S. Supreme Court recog-

nized that "a ¡-..Ian administrator that

both evaluates and pays claims oper-

ates under a conflict of interest" and

ponderecl how a court coulcl account

ftrr such ¿ conflict of intercst. Glenn,

1.r.t* TnBNos - SPnrNc 2010 P¡cE 37
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ttt 2347. While it secrns ¡ratcntll,
obvious that a For-1:rofìt insurrance

compân)¡ gets to kccp r-nore of the

pr:crnium clollar paid by thc employer
when t.he insurcr clenics a plan
par:ticipant's claim for plan benefìts,
the Suprerne Collrt stlrmblecl when
dcterminìng thc standarcl of rcvicw
fedetal courts shor-rld a¡>ply whcn
revieu'ing such a conflicted cleniaÌ of
pJnn bencfìts to a plarr ¡rarticiparrt.
The Supreme Court clid not do away

with the abuse of discretion stanclarcì

and aclo¡rt insteacl a de nouo standard
as it sl-rould have clone. Instead, the
majoriqr, after much ditherirg on
what tr¡ c1o, approvecì the olcl abr-rse

of ciiscretion standarcl but directed
Iowcr courts to tal<e into account as

a f^ctor the conflict of interest in
reviewirg the clecision of the plan
aclministrator. In shorr, the holding in
Glenn does nothing more rhan affirm
the status quo wirh regard to the
EIUSA stanclard of review while
recognizing that there does appear
to be a conflict of interest for plan
administrators who funcl the plan
benefìts.

The remarkable power imbalance
betv/ecn insureds and insurers under
ERISÄ is most appâi:enr ìn the insur-
crs' illsertjon of thc cliscrctionary
clauses ancl the courts' consequellt
deference to clecisions macìe uncler
those clauses. 'fhe r-rltin-rate unfairness
of denying de nouo review and
tequiring a showir-rg of al¡use of
discretion where the insurer has

unreasonal¡ly withhcld <¡r cìen-iecl a

bcnefìt promptcd the Nr\IC to draft
and recommencl rulcs pr:olribiung the
cìiscretionary clause.

Given the vâst ecol)on-ìic benefìt
to the insurers in ar:ming their plans
with a clause so antithetical to the
welfare of the plan beneficiaries, the
prohibition of the clause has sparkcd
the important litigation now at the
9'r' Circuit and possibly headed for
the United States Supreme Court. If
the Commissioners who have been

1'or:thr:ight enor,rgh to ban lhe clauscs
can 1:revail, à great blow rvjll har,c

Lrcen struck fol: insurancc collsumers
of hcalth, disabilit¡ ancl acciclcnr
plans. May the forcc l¡e u,ith thcnr!

ADDENDUM

A.fter this article wâs sul¡rnittec,l
for publication, the 9'r' (lircuit on
Septernber 14,2009 fìled its clecision
in Morutoør a. Harford Ltfe tÞ Aaident
I n.vtrance Contþan1, (2:07 - cv -0521 5 -

DSF-RZ). Therc, IÌartfr¡rd was both
the disalrility plan administraror and
the insurer and insertecl a discrction-
ary clause intr¡ its plan. Hartforcl
terrninated the ERIS;\ cìisability ben-
efits of Montour who qualifìed for
Social Security clisability b), reason of
signifìcant psychiatric disorclers as

well as orthopedic problems. After
starting benefits, Ilartford conductecl
surveillance with no signifìcant result
ancl hircd muluple consultìng expel.ts
to gain opinions that Mc¡ntour could
do light or seclentary work. The
experts concluctecì "pure paper"
reviews and no physi6¿1 exams.

Hart fr-rrdt rcsulting tcrmination
of benefits was reviewecl in federal
distr.ict court uncler an abuse of
cliscretion stanclarcl, ancl Ilartford
was awarded sumrrìary juclgment.

The 9'l' Circuit reversecl, ordered
summary juclgment for Montour, and
reinstatcd his cìisabihty benefìts. The
court rcâsonecl that Ilartfordt con-
flict of interest modvared its clecisicln
to terminate Montour's benefits to
the point that it constitutecl an abuse
of adr¡inistrative discretion. In re-
viewing the record frorn the clistrict
court, the 9'r' Circuit concluded,
"Ilarrford's bias infiltratcd the cntire
administrat-ive decision makir-rg pro-
ccss, which leads us to accord signifì-
cant u,eight to the conflict." In such
a weighq, conflict, the 9'l' Circuit
asserted that it stll applies rhe abuse
of discretion standalcl but says that,
under that standarcl, if the conflict is

ì
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substantial, thc clenial constitutes an

al¡use of aclmin.istrative cliscretion.

Montour is salutary l¡ecause a weighty
confljct should exist in many discre-

tionary clause cases where the disabil-

iry benefìts insurer is also the ERIS,A

plan aclministrator.
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