April 13, 1972

Hon. Leo Graybill, Jr.

Attorney at Law

400 First Rational Bank Building
Great Falls, Montana 59401

Dear Leo: !

Thank you for your letter of April 11 concerning the
constitutional matters., 1 appreciate your taking th time to
express your views, I will try to reciprocate by stating my

position concérning the ggggggggmggg;%oqtaf stitution and

the pending litigation.

With respect to Gﬂovge Harper, I cannot halp but feel that
it is difficult for him to be ObJPCt&VO and impartial as a mamber
of "the committoe of 19" and at the same time solicit so
energetically the support of all MHontana clexrgymen for the new
constitutional drxaft in its entirety I think that is true of
any other individual who serves on ''the committee of 19", Perhaps
this indicates my parsuasion that no member of the constitutional
convention can impartially and objectively approach the matter
of "educating' the voters so that they can vote intelligenitly by
being informed on the matters to be submitted at the election
June 6. Right or wrong, this is my stand.

With respect to participation in the Mahoney litigation as
a friend of the court I want you to know that my interest is
purely and simply as a cltizen of Montana aand one who has been born,
- yeared and educated in this state and whd has resided hexe '
continuously except a period of militavy sexvice. It may very
well be that individuals or organizations which are clients of
mine might disagree heartily with my views on the constitution,
existing ox pzonouhd or my participation in the litigation,
Nevertheless, thsse views and actions are my own, As you nay
have obuerga, gy principal contention in the Mahoney case 1s that
if thz comstitutional convention is not adguu rned thera cannot be
an election on June 6. If thls involves "the committee of 19" it
is coincidental ©o the principal and basic questions as to the
continuing authority and existence of the constitutionz2l convention.
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ars had

gone intiwate knowledge of that documsznt., 1 subscribed for and
received the procesdings of the recent convention. I do have
many objections to the new draft as compared to the present
constitution and I will relate a few of my principal objections,
This is not intendad to be an exhaustive statement. It will
pexiraps show that in some respects, at least, my thoughts are
different from yours and different from a majority of the membexrs
of the recent convention. In general, I do not agree that the
propozed draft has advantages over the exlsting comstlitution. Som2
of the things I will state are obviously relatively inglgnificant
and could be called '"nitepicking." Other objections are serious
and fundamcntal as far as 1 am concerned,

as wall as an intevested citizen, I have for many yea:

I do not like the preamble of thes proposed constitution.
I belleve that if God was “Almighty' when the Preamble to the
1889 constitution was written, he 1s YAlmighty' now and the
deletion of that adjective minimizes the dlety. I thiak that
Axticle I theveof 1s inaccurate as well as incomplete. It 1s
with no lack of consideration for cur Indiang brethern that I
state that there are many wmore significant ltems in Ordinsnce No, 1
of the present constitution than the portion relating to Indians,
such as the adoptlon of the United States Constitution by the fifth
paragraph and the provisions relating to religious toleratlon and
free public schools included in the first and fourth paragraphs
of gaid Ordinance No. 1. I also think Article I of the present .
constitution defining the boundaries of Montana can well be
retained even though stated in the Organic Ast which created the
Tervitory of Moantana in 1864, :

With reference to Article 11 (Declaration of Rights) of the
new draft, I do not like the last phrase '"as may be provided by
law,” of Szetion 8 which I think limits and makes meaningless the
proclaimed right of participation, The exception in Section 9
negates the right to know and, with the excaeption included,
Ssction 9 is worse than nothing, I dislike the portion of
Section 16 of that new article that xelates to Workmen's Compens-
sation Laws, I think Section 138 of that same article subjecting
the shtate to lawzuits will cause more problems than advantages,
A ghate tort claims act or similaxr lagislation would bz much bettex.
With wespact to Szction 19 of the said Article IT, I cannot sue
the purpose of cmiitiing the "unless" phrase with respect to habeas
corpusa that 1s In our praseni constitutional provision Szetion 21
of Article IIT and in Section 9 of Article I of the U. S. Consgtitution
secend genitenca.  The chongs in Seciticn 20 with ves » to unsnimous
werdict in non-fzlo it t 33 w2 in
contirast o s
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for servicensn, servicewvomszn and veterans and 1 consider 1t
& gratultous pandering to these worthy people.

With regpect to Section 2 of Avticle IV (Suffrage end Eleetions)
of the nsw drafec 1 observe that much has been sald in the news
gbout the 18 year old right to vota., This Montana provisiocn is not
signdficant in view of the fact that the 26th Amenduwent to the
federal constitution provides that as ©o citizens 18 yeavs of
age or older their right to vote "shall not be demied or abridged
by the United States ox by anv state on account of age." This
anendrent to the fedexal constitution is now effective and it was
approved by the 1971 legislative assembly of the State of Montana
(see page 1811 of the 1971 Session Laws). Moxeover, in that
connection Section 4 of Article IV of the new draft would seem
to indicate that young people are eligible for any public office
but an ewception in ths proposed constitution (Axticle VI, Section 3)
makes it clear that to hold state executive office an elector must
ba 25 yeare of age or older and Section 4 of Article TV also
specifically provides that "'the legislature may provide additional
qualifications’ which secms to neutralize the whole effect of the
section. I conclude the young people actually have been given
nothing by the mnew drafi, publicity to the contrary notwithstanding.

With respeet to Article V (the Legislature) of the new drafe,

I have no particular objection to most of what is included in the
article but I have serious objzction to what is omiited that appears
in the present legislative article which is Article V of the ’
present constitution., I cannot see a valid reason for omitting
Sections 20, 21 and 22 of the present Article V and I think it isg
a great misteke to omit sections 25, 27, 28, 29, 31, 32, 34, 36,
37, 38, 39, 41, 42, 43 and 44 of the said Article V of the present
constitution, all relating to reguirements, limitations and :
restrictions with reference to the legislative process and leglsge-
latoxrs. If as a result of this statement and otherxr observations
in this letter wyou ask whether I do not have full trust and
confidence in the legislature, the answer is "yes, I do not."
My confidence is in the people aad the constitution is thelr
document., Also, our state constitution is intended and expected
to be a limlitation upon the power of the legislature as contrasted
to the federal system which involves a grant of legislative power.
Having observed legislatures in action over wany years I have
seen things donma by legislatures that the peonle should foxbid the
legislature to do. By saying this I mean no rxeflection on the
thousands of fing peopla who have served well as legislators in the
past. I particularly dueplore the omisasion of Section 25 of Article
V of our presaznt constiliution which requires that in amendatory
legislation "so much thowvzof es raviced, amanded or extended
ghall b2 reeenrzcted and publishad at Lznzth," My opinion, agaln,

s that this na wost imperitant provisions in cur pragsent
constitution I i
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ility of persons to becow2 legislators to serve () or
v each venr, the excessive cost and the certalniy that
L nsve more lews, more regulatlon, more govermment than
; need or want,

With zespect to Artlcle VI of the proposed dzaft I object
to the provision in Section 5 relating to officers of the
exscutive branch vho "may be a candidate forx any public office
during his term" only because Section 10 of Article VII (ihe
Judiciary) requires. forfeiture of a judiclal posgition if the
incumbent f£iles for an e¢lective public office other than a
Judicial position. Frankly, I do not like the limitaticn in the
Judicial article. HMany good public officers have come out of
judicigl positions. My personal belief is that any person should
have the right to run for any office without forfelting an office
presently held, Retention of justices of the peace as constitu-
tional officers is also a mistake, in my opinion. I also object
to the elimination of the state treasurer and the clerk of the
supreme court as constitutional officers.

With respect to Article VIII (Revenue and Finance) of the
proposed drafit 1 sgeyriously object to Section 5 which szems
clearly to state that "the legislature may exenpt from taxation'
any property whatsosver while not posltively exempting anything
at all - even property of the United States or any public property
which probably cannot ba taxed in any event. The present tax
.exemption section and Sections 1 and 7 of the present state
constitution Article XII have been construed to mean that all
property not constitutionally exempt mush be taxed. The omlssion
of those sections as wall as Section 17/ of Axticle XX of the present
constitution seems to me to be a great mistake. I also do not
- o k . < : - . g L] P k K o » o] n
personally approve of the change in the so~called "antl-diversion
amendment in Section 6. By Section 8 a state debt could be
created by legislative vote alone if two-thirds of the members
approva, It occurs to me that the psople must have the right
to vote on state indebtedness, In the same article I do not like
the lack of restriction with respect to Investment of public funds.
Spacifically, corporate bonds should not be proper investmenis
which I think the languange of the proposad gection 13 allows and
I believe that paragraph (c) of subsection (2) opens up the
investment authority as to permaunent educational funds to anything
provided by the legislatuve which bears "a fixed rate of interest,"
Bonds of the defunct coxporations of the past and the more modern
cases of Penn~Central and Lockhesd should make us more cautious
with the people's money. Omitted f£rom the Revenue and Flnonce
article is the limitation in S=zction 9 of Avticle XII of two mills
fox state purposes exeept by a voite of the poople. Truo, we may
ave to levy wore than two mills for state purposss (¢5 we do now

systam) but ny vizw is to let the p e voin,
thai theeliminotion of state and counly boards
constituilonal boawrds (Saction 15 of pragent
trabla,
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I objiect to the provisicn in Article XI¥I, Szction 2 of tho
proposed drali providing for a 'consumar counsel' limited to
reprasenting c y SR only “in hearings bofore the
public servica com : 01 27 succ2sgor agencey.' The public
service comnission I1s not a constitutional body bubt a statutoxry
ona that could be discontinuad by lezislative action with no
'suceessor agancy.'' A conswmer counsel could and should be
established by legislative act to represent consumer Interests

= .

in gll respacts if needed,

From Article XI of the proposed draft (Local Govermment) there
has been eliminated thae provicion in the pressnt Section & of
Artlcle XVI providing for commissloner dlstricts of counties which .
distrilets are requirad to be "as compacit and equal in population
and area as possible.™ I see no good reason for eliminating this
deglrable provision from tha state constitution,

With vespoct to Article XIV (Constitutional Revision) it is
my personal feeling and beliel that a constitutional conventicn,
periodlic submission of thie constitution and easy amandment by
initiative or otherwise is not desirable, T feel that any
congstitution, state or fedaral, should have some degree of
stability and permansncy., The present limitation of three amend~
ments beling submitted at one election would be entively eliminated
as I read Section 8 of the provosed Article XIV, In 1968 the
people voted dowm & proposal that would have allowsd six proposad
constitutional amendments to be submitted at the sawme eleection,
This indicates to me that as recently as 1968 the attitude of
the people was that we should make change slowly in the state
congtitution,

It cannot be fairly said that these objections should have
been made known by me or othzars to the convention, I triled that
in a limited way. Probably stupidly I did not know that a
completely new document was contemplatad, I found out early that
with few gratifying exceptions I did nol know what the conventilon
was doing or intending to do until it was donz and on the f£loor of the

convention, To try to contaci delegates at that stage of the game
I found to be fruitless, ineffective and possibly understandably
resagnted by delegates, I d&d not persist in face of the obstacles,
In some ingtances I did noi know what was donz until the final
draft was received by me on the day th2 conventlon adjourned sine
die, Moxeover, to contact you or ''tha committee of 19" would

have been difficult if poi impozsible for there was no publilcity
that I saw concerning timz ox place of any meeting. There ware no
facts relating to the litigation that I could learn from you so

it would have been uvscless to take up your tlme orx othexwlse lwpose
on you in this yegard,
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by tha coanventlon and distribuled after the convention to the
newspapsrs and to thoso who subscribad to the constitutional
convgntion proczedings makeis no mention at all of omitted sections,
As pointed out, som: of the sections proposed to be omitted are
gections that I do not think should be omitted. Similarly, wlth
respect to the limitations of puoch indebtedness Spﬂcificd in

Section 5 and Section 6 of Article XILII of the praseni constitution,
I thinlz those constitutional 1imitatloao should be retained., I
object to three boavds of cducation (Article X, Section 9 of the
new draft) instead of one,

At the present time most of the ordinary voters of Montana do
not even know of the existence of many of the mattexs that I recite
as being objectionable to me. As stated, some of these matterxs
T did not kuow about until after the convention and it is cexrtain
I got no direct information concerning omissions from publieity ox
other sources originating from the convention, Notwithstanding
the rush to anJou*n that was obvious in the closing days of the
convention, I am vary 1?pr1 ed end quite dl,appolnLed that the
delegates, and esn001a11y the lawyers among them, allowed the _

ies 1 relate heretobe inthe Timal draft, whether xesulting
sions or inclusion, Resolutlon Mo, 15 of the conventlion
submitted by delegate Tovrey B. Johnson to recess fox five months
to consider in its entirxety the proposed constitution madz sense
to me but it was defeated HMaxch 17, 1972 by a vote of 67 to 26
you know., I cannot understand the huhry in finalizing an insfrument
as important as a proposed complefe replacement of an existing
st:ate constitution, the deta ils of which the people should have an
opportunity to know and congider before any final dra 1ft, In ny
opinion, careful and protracted examination of the completed
document should have caused some second thoughts on the part of
the delegates.

)
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state congtitution, or of m pz:c;»posod congtitutlion or the n
of Montzna. It 1s no transient or easy undertaking teo bacom
acqguainted with these things. Af*'-cn‘ulngl y I will dp"}lai’

critically those who endorse the proposaa I?o“u ana conctitution in
toto and I w:Lll look for sowz valid easons to revise, alter,

anenid or xeplace the prese ‘tution as {)T'O")Oued
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With kind personal regards, I am

Sincarely yoursg,

WESLEY W, WERTZ
Wit ep




