














Eminent Domain

" d ain section so as
"ttee added language to th~ emknent o~ inent domain

The comm~t full and just compensatkon be made k~ al~ em "clude nec­
to "assure th dding a provision that just compensatkon sha~l ~nd "all
actions." BYe: of litigation ••• " the conunittee intended to kn~ u e
essary expen~ riaser fees, attorney fees and court costs. "
costs includkng a~p h mmittee however may be different than the plakn

The intent 0 t e Acod "t is'doubtful'that the conunittee intent would
. of the words. n k

meankng "a "udicial proceeding. "
ever be used kn J "1 3 abolished in the conunittee recommendat~on,

" n 15 of Artkc e , f" ds .Sectko " rson benefited by opening 0 prkvate roa ,kS
likewise pr~vkded thatf a t~: proceeding ••• ". The Montana Supreme Court, in
to pay the expenses 0 h 125 Mont 159 232 P 2d 723, held that attor-

f Tomten v. Tomas, ' d"
the case 0 11 d as an expense of the procee kng.

fees are not a owe "I b 1ney h C "ttee's interpretation were to prevak, y ana ogy
If in fact tIde bO~kterpreted to be expenses which the prevailing

t ey fees cou e kn "
at orn " " t legal actions e g. if you sue and w~n you get your

arty rece1ves 1n mos ,.," 11 h d" "d
P f t Which may not be what the Comm~ttee rea y a 1n m1n •attorney ees 00.

Also, the provisions could be construed to abolish the necessity of
a guardian in certain instances, such as in suing or involving trusts.

Administration of Justice

Article III, section 6 of the current Constitution provides that court
shall be open to all, with a speedy remedy afforded for every injury. The
Connnittee has added to this provision by providing that "no person shall be
deprived of this full legal redress" in situations where an injured worker
is injured by the negligence of a third party and his boss is covered by
Workman's compensation.

The obvious intent of the addition is to overrule a recent Montana Su­
preme Court decision holding that the employee has no redress against third
parties for injuries caused by them if his immediate employer is covered
under the Workmen's Compensation Laws.

The difficulty comes with the use of "this full legal redress". The
language thus used is a characterization of the old language providing a
speedy remedy for every injury. The words "full legal redress" may be
broader than "speed d" AndY reme y. example: the new language could be con-
strued by a" court to prohibit certain forms of "no-fault" insurance which
preclude sU1ts,in certain instances for anything other than actual'medical
expenses and propert d t h'
suffering." y amage, 0 t e exclusion of the concept of "pain and
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COMPLETION OF A_1'••"
, I lU s states' controls find greater difficulty in escaping respon.• ...,nerican State Legis a re, .

, her b<JOk. aI I '51 lU e sibility, Certainly in eliminating the need for con•..z,lIer'" braska unicamer egl a r
.-.......wen of the e d ill ference committees, the unicameral legislature has
'VUO"'" ol>b isstUi present an st power·
.... th•• the' :Owever. that it is forced to work removed one focal point of undue influence or

_be,.....• 't' ..fu/'''''''' d that the members whom ,t corrup ,on,
_in the open. an U d" If' d t d d f 'J'
,,~.. ered by the bicamerusts, They argue ,at tra ,t,ona orm IS un ers 00 ~n am, ,ar to the people,

Theoe points ore count eater exercise of control. That procedural rules rather than legislative structure are more im.
rrniwng them a gr , '

tllerebYP" the legislative process vlS,ble,
portant In ",akJng

th 'cameral legislature is more susceptible, not less. to control by a special interest group. that the pre.
They feel th.1 ,theu~; numerous committees is much less likely to be significantly influenced by a lobby interest.
lent structu re WI 1

, ··"s15 feel that since legislative power is centered in one house, rcsponsibJility can be frxed and the practice
The unlcame"u' h th 'f' I 'I " h ' h.. ." eliminated. It is countered, however, 1 at e practIce 0 passing egis allon In one ouse Wit the in-
of buckpassrng 'I" I ' t d I' , II '51

k'JI' 'n the second house derives from Important po Illea reqUJremcn S, an t 1at 10 a uOIcamera ega ature,tent to .I ItI. d
SJCh legislation wUl continue to be mtroduced and probably passe .

, d th t lemslative business should be conducted efficiently and promptly, Proponents of unicameralism say
It"agree a '" Idb I" d ' ,that procedural delays and the duplication of the dual committee system wou e e ,mmate and that the fnct,on
and rivalry between the two houses. which results in deadlocks, are removed

,

They feel that legislative bUSIness IS conducted in a more orderly fash'on because leadersh.ip is concentrated m one house,
which permits more effective workmg relatIOns between the executive branch and the legJslature,

The unicameralists argue that with a single house fewer b,IIs wlil be Introduced. thus reducing U,e size of the legislative
workload, The last year of Nebraska's blcamerallegislature-· J93 5--saw I ,956 bills In troduced, Under the unicameral
form in 1963, only 815 bills were introduced,

They further urge that a single house alleviates the end of session 10g'Jan, because there is no second house to alter a
bill and thus require additional action by the second house. nor to hold a blil untH the last poss,ble moment to improve
chances for passage in the second house.

The bicameralists urge that the expense and ineffiCiency of the committee system and the two houses can be corrected
by the establishment of joint committees with parallel functions In each house and JOlO1 rules committee for coordin­
ate~ m~agementof the legislature. They claim 1hal effiCiency In procedures is only one of the vaJues sought in the
\e'l.1s1attve process and can be maximized only as others 3TC diminished.

It seems clear that most of the cI' d· f· I
. 31me virtues 0 Unlcamera Ism have been realized 10 the ebraska experience. In their

smgle house of 43 members respons'b" ty , ·1'
'e"; I t" • I I J IS more caSI y pmpointed than in the previous two-house lealslature The"'s a 've process has bee fa Tt d 'I r ' '" .

all be ,n c" ate WIt 1 .ewer bills rntroduced and a higher percentage of them passed, W,th a
sm er num r ofJeglslators- -3 concept not auto t II bl
bership has risen d 'h' h rna lea yaccepta e to small Montana counties-- the prestigc of mem-
prime question is anh wth,t 'h

t
t e quality of candidates for legislative office. Costs have, of course. been lowered, The

weer t esc results can bc ach'c d' b' 11'1
shifting to a un'c aJ I ve In a Icamcra cgls aturc with less trouble and effort than inI amer system,

The Kansas Commission on Constitution I R " '. ..
exist" On the issue ofun'c I b' a eVISlon recogllJlcd the hold of tradition and the Widely varying views that

, amera vs 'cameral "d 'd d 1I f~
be preferred to a vain attempt for tile idcaL'" eCI e lat an c on to achlcve the practlcablc,less - lhan _perfect. is to

Some of the factors which will have to be considered b th d I
(I) the weight of the t d" fb' " y e e egates to the upcomlllgC.onstitutional Convention are.
f fa ItlOn a IcameraJlsm 111 Montana' (2) tl f
avorofunicameraJism'(3) th f f ,le argumcnt 0 opcratlonal cfflclcncy advanced in

bod • e Orce 0 thc argument that intcrest _
Ymore easily than two' (4) 1 h I b'. Or pressure groups can, 111 the long run control one

Wilder Lmpacts of SOCial fo;ces, W let er tlC IcamcrallcgJslature operates 10 socialize conflicts and thus ~Ontain the

The chOice is not .
state b an easy one. I t IS not immcdiatcly appa t h I

• ut the iSsue will have to be f d h rcn w et ler unicamcralism is good or bad for a particular
ace at t e Outset of the convention,



o

Non-immunity from Suit

Basically, the state and its subdivisions--with certain ill-defined
exceptions--is immune from suit. Proposed section 18 eliminates this imm­
unity from suit. But only as to the state and its subdivisions.

Left unanswered is the immunity of certain charitable and educational
institutions that are private.

Habeas Corpus

Proposed section 19, providing for the writ of habeas corpus--the
right to test the legitimacy of one's detention--modifies the old provis­
ion by deleting the provisioQ that it may be.- suspended "in cas.a <>£ ....bell­
ion, or invasion" when the public safety requires it.

The rationale of the Committee is that the federal government could be
counted upon to assist in keeping the state courts open to review any writ
of habeas corpus submitted even in a statewide emergency.

Bail

The Committee has left the bail section intact. It provides in effect
that bail is available except in capital cases (cases involving the death
penalty) when proof of guilt is evident or the presumption of it great.

Not considered by the Committee is the problem of the possible elimin­
ation of capital punishment by either the Supreme Court of Montana or the
Supreme Court of the United States. As it stands, if either of the two
courts should abolish the death penalty as being "cruel" or "unusual", a
person, insane, who murders fifty people brutally, could go free on bail.
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