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RULES and REGULATI ONS
DEPARTMENT OF AGRI CULTURE
Forest Service
36 CFR Part 251
RI N 0596- AB35
Speci al Uses
Monday, Novenber 30, 1998

*65950 AGENCY: Forest Service, USDA
ACTI ON: Final rule.

SUMVARY: The Departnment is adopting amendnents to regul ati ons governing the use and occu-
pancy of National Forest Systemlands to stream ine and make nore efficient the process
for obtaining special use authorizations, to provide for the use of one-tine paynents for
easenents as presently used in the market place, to linit certain liability requirenents
to ampunts determned by a risk assessnment, to clarify definitions of certain terns, and
to clarify requirenents related to renewal of existing special use authorizations. The
intent is to inprove service and reduce costs to proponents and applicants for and hol ders
of National Forest System special use authorizations, to expedite decisionnaking, and to
permt nore "user-friendly" admnistration of such authorizations by renpoving certain re-
qui rements deened unnecessary and out dat ed.

EFFECTI VE DATE: This rule is effective December 30, 1998.

FOR FURTHER | NFORVATI ON CONTACT: Randal | Karstaedt, Lands Staff, (202) 205- 1256, or Ken
Kar kul a, Recreation, Heritage, and W/ derness Resources Managenent Staff, (202) 205-1426,
Forest Service, USDA

SUPPLEMENTARY | NFORMATI ON
Backgr ound

Approxi mately 72,000 special use authorizations are in effect on National Forest System

| ands. These uses cover a variety of activities, ranging fromindividual private uses to
| arge-scale commercial facilities, and public services. Exanples of authorized |and uses
i nclude road rights-of-way serving private residences, apiaries, donestic water supply
conveyance systens, tel ephone and electric service rights-of-way, oil and gas pipeline

ri ghts-of-way, hydroelectric power generating facilities, ski areas, resorts, narinas, mnmu-
ni ci pal sewage treatnent plants, and public parks and playgrounds. The agency receives
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about 6,000 applications for special use authorizations each year. These applications are
subj ected to a rigorous, tine-consum ng, and costly review and deci si onmaki ng process in
det erm ni ng whet her to approve or reject them

There are 14 statutes authorizing special uses on National Forest Systemlands. These
authorities, which are listed at 36 CFR 251.53, include statutes of broad application,
such as the M neral Leasing Act of 1920, the Federal Land Policy and Management Act of
1976, and the Bankhead-Jones Farm Tenant Act of 1937, as well as statutes focusing on a
specific use of Federal |ands, such as the National Forest Ski Area Permt Act. The basic
authority of the Secretary of Agriculture to regulate the occupancy and use of Nationa
Forest Systemlands is the Act of June 4, 1897 (16 U. S.C 551).

Additionally, the Independent O fices Appropriations Act of 1952, as anended, (31 U S.C
9701) and the O fice of Managenent and Budget (OvB) Circul ar A-25 require holders of au-
thori zations to pay for the use of the Federal |land. The Federal Land Policy and Manage-
ment Act of 1976 requires hol ders of rights-of-way authorizations to pay annually, in ad-
vance, the fair nmarket value of the use of the Federal land and its resources. The 1976
Act al so provides that fees may be waived, in whole or in part, under specified conditions
when equitable and in the public interest.

Requi rements of the National Environnental Policy Act, the W]l derness Act of 1964, the
Endanger ed Speci es Act, the Archaeol ogi cal Resources Protection Act of 1979, additional
requi renents of the Federal Land Policy and Managenment Act of 1976, and Executive Order
Nos. 11990 (Fl oodpl ains) and 11998 (Wetl ands) al so bear directly on the issuance of spe-
cial use authorizations. These directives and statutory authorities require extensive
anal ysi s and docunentation of the inpacts of use and occupancy on a wi de array of environ-
mental, cultural, and historical resources. The practical effect of these requirenents
has been to greatly lengthen the time required and the costs involved in processing ap-
plications for special use authorizations or reissuing authorizations for existing uses.
The tinme and cost inpacts weigh on both the Forest Service and applicants and hol ders of
aut hori zations. The significance of these inpacts has been a principal factor in the de-
vel opnent of these amendnents to the special use regul ations.

On August 14, 1992, the Forest Service published a proposed rule (57 FR 36618) and sought
public comment to amend regul ati ons governi ng the use and occupancy of National Forest
System | ands at 36 CFR Part 251, subpart B. Such use and occupancy is authorized by "spe-
cial use authorizations," which include permts, termpernmts, easenents, |icenses, and
| eases. The proposed revisions had several purposes: to (1) streamine the application
process for special use authorizations, (2) enhance efficiency of review of special use
proposal s, (3) authorize one-tine paynments of rental fees for certain types of special use
aut horizations, (4) limt certain liability requirenents, (5) clarify certain definitions,
and (6) clarify direction on renewal of special use authorizations.

A total of 25 responses were received on the proposed rule. ldentity of the respondents
is as fol l ows:
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Respondent cat egory Nunber Per cent
Individuals ........ ... .. ... ... ... ... 3 ..., 12
Electric Utilities .................. 6 ..... 24
Ol & Gas Conpanies ................. 4 .. ... 16
Tel ephone Conpany ................... 1...... 4
Permit Hol der Associations .......... 8 ..... 32
Governnent Agencies ................. 3 ..., 12
Total ....... .. . . .. 25 100

Readers are advised that a major revision to this subpart was nade subsequent to the Au-
gust 14, 1992, proposed rule. On August 30, 1995, the agency adopted a final rule revis-
i ng those portions of subpart B governi ng nonconmercial group uses and nonconmercial dis-
tribution of printed material within the National Forest System (60 FR 45293). The 1995
revisions, referred to in this rul emaking as the "noncomrerci al group use regul ations, "
ensure that the authorization procedures for these activities conply with First Amendnent
requi renents of freedom of speech, assenbly, and religion. They did not directly inpact
the concurrent effort to streanmine and nake nore efficient the process for obtaining spe-
cial use authorizations. However, the 1995 revisions added new provisions and revi sed ex-
i sting text which required redesignati on of several sections and paragraphs throughout the
subpart. In the narrative which follows, the terms "current rules” or "current regul a-
tions" refer to the regulations at 36 CFR part 251, subpart B, as published in the current
volume of Title 36 of the Code of Federal Regulations, revised as of July 1, 1997.

Ceneral Comments

Respondents to the 1992 stream i ning proposed rule generally supported the Forest Ser-
vice's effort to streamine the pernmit application process and to nake the administration
of special use *65951 authorizations nore user friendly, although nbost asked that the fi-
nal rule clarify that the revisions apply to new pernits only. These respondents felt
that the proposed regul ati ons woul d reduce unnecessary paperwork burdens on applicants
and, thereby, reduce costs for both the applicant and the agency. Indicating that the
proposed revisions would i nprove the agency's perfornance, a nunber of respondents cited
exanpl es of the poor quality of service, the lack of experienced field personnel, and the
length of time taken by the agency's field offices in responding to and processi ng speci al
use permt applications. Further, these respondents urged the agency to quickly adopt fi-
nal regul ations that inplenent statutory authorities that have been available to the
agency for several years, particularly amendnments nmade to the Federal Land Policy and Man-
agement Act of 1976 by the Act of October 27, 1986.
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Several respondents suggested that the agency institute a land and resource pl anni ng pro-
cedure or incorporate into its Forest planning activity a process that woul d pre-authorize
certain types of land uses and thus avoid or mininmize time consunming and costly analysis
of individual applications for authorizations. These respondents suggested the process
could be built around standards and guidelines in a national forest's [and and resource
management plan (forest plan). One respondent suggested the U S. Arny Corps of Engi neers
Nati onwi de Pernit Program coul d serve as a nodel for this process. The types of special
uses that would be subject to this pre-authorization process are described by the respond-
ents as routine activities serving the public, such as electric and tel ephone rights-
of - way.

Three respondents expressed concern that the agency's efforts to inprove its adm nistra-
tion of special use authorizations and make those regul ations nore user friendly will not
be successful unless and until funding for this activity is dramatically inproved. These
respondents pointed out that the |ack of adequate funding at the field office level is the
bi ggest single factor responsible for poor service and del ays in processing applications
experienced by permt applicants.

The Departnent of the Interior (DO) urged that Forest Service regulations for pernitting
and admi ni stering uses on National Forest System|ands be nore conpatible with those of

t he | and- nanagi ng agencies in the Departnent of the Interior, particularly the Bureau of
Land Managenent (BLM . Because both the Forest Service and the BLM derive nmuch of their
authority for administering | and uses fromthe Federal Land Policy and Managenent Act of
1976, the DO believes any regul ations of the two agencies should be very simlar. Fur-
ther, the DO urged a coordinated effort to review and revise regul ati ons promul gated un-
der the 1976 Act.

The DA al so expressed concern that the proposed delay in consideration of the environ-
nmental effects of the proposed use could result in environmentally unsound projects
passing screens only to be rejected in [ater stages of devel opnent after substantial tinme
and i nvestment have been nade by the agency and the proponent. In the same context, the
DA suggested that notification of adjacent |and-nanagi ng agenci es shoul d be made earlier
in the application review process so that the concerns of the affected agencies could be
made known sooner

The U. S. Smal| Business Administration advised the Forest Service that the proposed rule
was not in conpliance with the Regulatory Flexibility Act (5 U S.C. 601-612). That Act
requi res Federal CGovernnent agencies promulgating rules to describe the inpact of the
rul emaki ng on small entities through preparation of a regulatory flexibility analysis.
Despite the agency's acknow edgnent that the proposed rule would have a beneficial inpact
on a substantial nunber of small entities, the U S. Small Business Admi nistration stated
that the aforenentioned anal ysis must neverthel ess be prepared.

Response to the General Conments. The Forest Service and the Departnent are pl eased that
nost respondents generally viewed the proposed rule as a positive step toward i nproving
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the administrati on of special use authorizations. The agency is aware that its perform
ance in responding to applications and adninistering existing authorizations often is in-
adequate and its service to pernmit applicants and holders--its "customers"--needs to be
significantly inmproved. The Departnment is also mindful of the President's direction to

i nprove service to the public. Executive Oder No. 12866, dated Septenber 30, 1993, dir-
ected agencies to reformand nmake nore efficient their regulatory processes. The Forest
Service initiated this effort with the goal of streamining and making nore user friendly
its special use regulations and will, through the adoption of a final rule, ensure that
this goal is net in part. Since beginning this particular rul emaking, the Forest Service
has undertaken a major project to re-engineer special uses admnistration. A team of
agency enployees is currently at work to inplenent the re-engi neering recomendati ons,

whi ch are focused on agency procedures. |nplenmentation of these recommendati ons nay | ead
to further changes in rules and will certainly result in additional revisions in agency
directives governing special uses administration. Any revisions to rules or directives
will be fully coordinated with the revisions made by these final rules.

The agency agrees with the suggestion that broad gui dance for considering applications
for special use authorizations be made a part of its |and and resource pl anni ng processes.
Thi s gui dance woul d al | ow deci sions to be nade on routine pernmt activities w thout fur-
ther analysis. Such a procedure would require that the requisite environmental docunenta-
tion be made in the Forest plan and that the docunmentati on be specific enough to cover the
proposed use.

However, the agency believes that such a procedure can be inplenmented without additiona
regul atory guidance. The forest planning process described in the agency's adm nistrative
manual (Forest Service Manual, Chapter 1920) prescribes the format and content of each
Forest plan. The initial plans were conpleted in the early to md 1980's and currently
remain in effect. Al nbst wthout exception, these plans |ack any detail regardi ng author-
i zations for use and occupancy of National Forest Systemlands. The life of these plans
is generally 10-15 years and nost of the plans for the 123 National Forest planning units
of the agency are now or soon will be undergoing revision. The Forest Service recognizes
the need to address | and use and occupancy generally in the forest plans. The forest plan
revi sion process offers the opportunity for units to consider the need for nore specific
gui dance on | and uses. The Departnent further notes that public participation is a funda-
nmental ingredient in the preparation and revision of Forest plans. Thus, this will allow
hol ders of or applicants for authorizations to participate directly in the devel opnent of
the plan and, thereby, identify specific opportunities for addressing |and use authoriza-
tions at the Forest |evel.

The Departnent fully agrees with respondents' concerns that sufficient funding for adm n-
istration of special use authorizations nust be considered along with revisions to the
regul ations. The Forest Service is addressing this natter in a variety of ways. However,
t he Department must enphasize that the budgeting and appropriation process *65952 takes a
much | arger view of the management of National Forest System | ands, bal ancing the funding
of a wide variety of Forest Service progranms and activities in the context of constraints
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i nposed on the Department of Agriculture and the Federal Governnent as a whole. Thus,
whil e the Departnent agrees that inproving funding for this activity is desirable, it can-
not unilaterally support respondents' urging of greater funding for the administration of
speci al use authorizations. Instead, the Forest Service will seek recognition inits
budget requests of the inportance of efficient and cost-effective adninistration of |and
use authorizations and service to its custoners.

The Forest Service concurs with the DA suggestion that regul ati ons governing adm nistra-
tion of |land uses on Federal |ands should be nore consistent. The Forest Service and the
BLM are taking actions to bring their regulations into closer agreenent, albeit in the
context of individual uses. The two agencies have agreed that nore conprehensive action
i s needed and are undertaking joint exanm nation and coordination of regulations. While
this action was pronpted in part by the publication of the proposed special use regul a-
tions, additional notivation has been provided by the National Performance Review effort
and Executive Order No. 12866. To the extent that statutory authorities permt, the two
agenci es have enbarked on a course to adopt conmon regul atory approaches to | and use and
occupancy.

The Departnent acknow edges the DO concern that the effort to streamine the permt ap-
plication process nay all ow environnmental |y unsound projects to be initially considered,
only to be rejected later after substantial investnent of tinme and noney by proponents and
t he agency. The Forest Service has exam ned the "screening" process set forth in the pro-
posed regul ati ons (8251.54(a)) and nade appropriate revisions to respond to the DO con-
cern.

Wth regard to the DO's suggestion that Federal agenci es nanagi ng | ands adjacent to the
Nati onal Forest System | and being considered for a | and use authorization be notified
sooner in the application process so that those agencies' views can be made known, the De-
partnent suggests that such notification may counteract the intent to streanline the ap-
plication process by inserting a step that is unnecessary. Analysis of an application
generally requires, as part of environnental docunmentation, a "scoping" of the proposal to
| earn of the concerns of other agencies and the public. This process of advising the pub-
lic and affected parties of a proposal provides tinely notice to adjacent |andowners,
whet her public or private, and allows those | andowners to bring forth any concerns.

The Departnment's response to the U. S. Small Business Admi nistration's advice that a regu-
latory flexibility analysis be prepared is found at the conclusion of this supplenmentary
i nformation statenent.

Speci fic Comments on Proposed Rul e and Response

The foll owi ng analysis of and response to comments on the proposed rule is organi zed by
the section of the current special use regul ations.

Section 251.51 Definitions. The proposed rule conbined definitions found in other sec-
tions of the current regulations into this section and added four new definitions intended
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to inprove the inplementation of the regulations.

Comment. Three respondents were concerned that the proposed definition for "term na-
tion" would be confusing, because the new definition is a reversal of past usage and in-
corporates the expiration of a permt and ending of a permtted use. They noted that ter-
m nation of a permt occurred by the direct action of the authorized officer and not by
the expiration of a stated period of tine.

Response. New definitions for revocation and term nation are proposed because over the
years the two terns have conme to be used interchangeably, even though they have distinctly
di fferent usages. This lack of precision has caused confusion anbng hol ders of permts
and agency personnel. The purpose in adding these two definitions to the regulations is
to differentiate between cessation of a special use permt by action of an authorized of-
ficer (revocation) and cessation of a special use pernit under its own terns w thout any
action by an authorized officer (ternmination). Terns of a pernit which would result in
term nation could include: (1) Expiration of the termauthorized, and (2) transfer of the
i mprovenent to another party. Nothing further is intended. Adoption of these definitions

will in no way bear upon reissuance of a permt. There will be no change in policy for re-
issuing a pernit that terminates as a result of the application of these definitions.
Consequently, the definition of "termnation" will remain as defined in the proposed rul e,

but it has been clarified by listing exanples of pernit ternms and conditions that would
cause a permt to termnate.

Comment. Three respondents commented that the revised definition for "revocation" mnust
be revised to limt use of the "reasons in the public interest" standard to special use
permits only, not to easenments, for consistency with existing | aws and regul ati ons.

Response. Provisions for term nation, revocation, and suspension of an easenent are con-
tained in 8251.60 (g) and (h). Therefore, the Departnent has not included easenents under
the revocation and suspension provisions in § 251.60(a)(2)(i). Mreover, the Department
di sagrees with the respondents concerning | eases. Leases may be revoked for reasons that
are in the public interest, and | eases are conpensabl e according to their terns as defined
in 8§ 251.51. Therefore, |eases are not exenpted fromrevocati on and suspension criteria
in 8251.60(a)(2)(i). To avoid redundancy in the regulations, the definition does not re-
peat criteria for revoking an authorization that are listed in 8251.60(a)(2)(i), but the
provi sion has been anended to require that revocation in the public interest must be for
reasons that are "specific and conpelling."

Conment. One respondent suggested that the definition of "sound busi ness managenent
principle" be expanded to include "an accepted industry practice or method * * * " as this
woul d clarify that one individual's or conmpany's practice or nmethod is not necessarily
nore correct than others.

Response. The Departnent agrees with this suggestion and has nade this change in the fi-
nal rule.
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O her Changes. In preparing this final rule, the Department discovered that the proposed
definition of the word "l ease" was not consistent with the use of that word in the private
rental market, and as proposed could have led to confusion when applied in the field.
Specifically, a |lease conveys a conditional and limted interest in land that may be re-
vocabl e and conmpensabl e according to its terns. Accordingly, the final rule reflects this
clarification in the definition of the word "l ease.™

In anal yzing the comments on and the adequacy of the definitions included in § 251.51
t he Department consi dered whether or not to include a definition for the word "license."
This termis often used in connection with the word "permt"” and may be confused with the
words "easenent” and "l ease." A separate definition could inmply the two terns have separ-
ate neani ng and, thus, that separate rights in the |and may be conveyed, when, in fact,
both permts and |licenses convey only a privilege to *65953 use and occupy the |and,
rather than an interest in the land. Therefore, a definition of the term"license" is not
included in the final rule.

In preparing this final rule, the Departnent also concluded that the goal of clarifying
when environnmental analysis is conducted on proposals for special use authorizations would
be enhanced by defining the term "NEPA procedures" as used in several places in the rule.
Thus, the term has been added to the definitions included in 8251.51 and refers to the
agency's witten conpliance with the National Environmental Policy Act.

Section 251.54 Special use application procedure and authorization. This section of the
current regul ati ons describes the procedures by which the agency accepts and acts upon ap-
plications for special use authorizations. This section includes direction on holding ad-
vance di scussions with a proponent before an application is subnitted, where to submt ap-
plications, the content of applications, and agency response to applications. The current
regul ations make it difficult to deny an application for a special use authorization that
does not neet certain mninmmrequirements inposed by [aw or regul ation as they | ack spe-
cific direction guiding the consideration of and deci sion on applications for authoriza-
tions. The current regulations also result in unnecessary paperwork and expense being im
posed on both the proponent and the agency.

The proposed rule woul d expand this section, adding step-by-step procedures that enuner-
ate required activities and outcones through the proposal, application, and authorization
phases. Specifically, the proposed rule would establish a two-Ievel screening process be-
fore a formal application is accepted by the agency.

This section of the proposed rule received the nost attention fromrespondents, and con-
sideration of these responses has resulted in extensive revision of this section in the
final rule.

CGeneral Comrents. Several respondents expressed concern that the new procedures de-
scribed in this section could be interpreted to apply to reissuance of authorizations for
exi sting uses as well as to issuance of new authorizations. Wile endorsing the initial
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screeni ng process, several respondents also cautioned that any efficiencies that m ght be
gai ned through this process could be |lost, unless the agency inposed a tinme linmt on it-
sel f, such as 30 days, in which to conplete the proposed screening process and respond to
t he proponent.

Sone respondents observed that the organization of this section was difficult to follow
in the proposed rule, noting that the sequence of events described by the rule did not
seemto correspond with the actions taken by the agency's field officers when receiving
and processing requests for special use authorizations.

Response. This section applies only to applications for new or substantially changed
uses. Renewal of special use authorizations is covered in 8251.64. To renove the confu-
sion, the title of this section has been revised in the final rule to read "Proposal and
application requirenents and procedures.”

The Department agrees that the initial screening process should be conpleted as expedi -
tiously as possible. However, because of the nunber, variety, and conplexity of special
use proposals, it does not believe a specified tine limt should be inposed on the screen-
ing process. The Forest Service policy on customer service in conbination with proponent
expression of interest should provide necessary encouragenent to field offices to act
pronptly on proposals. Thus, the final rule does not specify atime linit on the proposa
screeni ng process.

The Department agrees with those respondents who found the organization of this section
hard to follow. In considering the respondents’ coments, and in revising the section to
respond to those comments and to its own concerns, the Department determ ned that an over-
all reorganization of the section was needed. The intent of the reorganization is to make
the process that defines the agency's consideration of proposals and applications nore |o-
gi cal and sequential, and fully consistent with regulations inplenmenting the procedura
provi sions of the National Environnmental Policy Act at 40 CFR Parts 1500- 1508 and gui d-
ance issued by the Council of Environmental Quality.

Readers are advi sed that the reorganization of this section requires that a clearer dis-
tinction be made between actions by proponents and actions by the agency during the pro-
cess by which a request for an authorization is considered. Hence, a "proponent" makes a
"proposal " for a special use authorization. That proposal is subjected to the screening
processes described in paragraph (e). Upon neeting the criteria in the initial and
second-1 evel screenings, the proposal becones an "application" and the proponent becones
an "applicant."

Because of the extensiveness of the revisions to the proposed rule, readers are advised
that 8251.54 has been presented in the final rule in its entirety, thus including provi-
sions not revised in the proposed rule. Presentation of the entire section, therefore, in-
cl udes amendnments nade by the adoption in 1995 of the nonconmercial group use regul ations.
The following table displays the provisions of 8251.54 in the final rule with the sane
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provisions as located in the proposed rule:

Final rule Proposed rul e
(a) Early notice ....... ... . .. ... (a)(1) (Untitled).
(b) Filing proposals ....................... (b) Filing applications.
(c) Rights of proponents ................... (d) Rights of applicants.
(d) Proposal content ....................... (e) Application content.
(1) Proponent identification ............... (1) Applicant identification

(2) Required information.
(i) Noncommercial group uses.
(ii) Al other special uses.

(3) Technical and financial capability ..... (2) Technical and financi al
capability.

(4) Project description .................... (3) Project description

(5) Additional information ................. (4) Additional information

(e) Pre-application actions ................ (f) Receipt and denial of
applications for uses.

(1) Initial screening ...................... (a) Initial screening.

(2) Results of initial screening.
(3) CGuidance and information to proponents . (a)(3) (Untitled).
(4) Confidentiality .......... ... .. ... ...... (a)(4) (Untitled).
(5) Second-1evel screening of proposed uses (i) Response to applications for
all other special uses.
(6) NEPA compliance for second-| evel
screeni ng process.
(f) Special requirements for certain

proposal s ....... ... (h) Special application
procedures.
(1) G and gas pipeline rights-of-way ..... (1) G and gas pipeline

ri ghts-of-way.
(2) Electric power transm ssion |lines 66 KV

OF OVEI ot e e (2) Electric power transm ssion
[ines 66 KV or over.
(3) Major developrent ...................... (3) Major resort devel opment.
(g) Application processing and response.
(1) Acceptance of applications ............. (f)(1).
(2) Processing applications ................ (g) Processing applications, and

(c) Coordination of applications.
(3) Response to applications for
non- commer ci al group uses.
(4) Response to all other applications ..... (j) Action taken on accepted
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applications.

(5) Authorization of a special use ......... (k) Authorization and
reaut hori zation of a speci al
use.

*65954 Comments on specific provisions of §251.54 as proposed and the Departnental re-
sponse foll ow

Section 251.54, Paragraph (a)--lnitial screening. In a general coment on this paragraph
of the proposed rule, a nunber of respondents stated a concern that the initial screening
process woul d add another step to the already |engthy process of evaluating an applica-
tion, which would place an additional burden on the applicant. Respondents suggested that
paragraph (a) (1) should nmake clear that the initial screening begins only with a witten
notice or application

Response. The Departnent does not agree that the screening process would i npose addi -
tional burdens on a proponent. In fact, the screening process is expected to reduce the
burden by preventing unsuitable or inconsistent projects fromproceeding to full-scale ap-
plications. The screening process would require only a very sinple abstract of the pro-
posed use and would not require a | engthy analysis by the authorized officer. The purpose
of the screening is to elimnate those proposed uses which are obviously unsuitable on Na-
tional Forest System (NFS) lands. The initial screening process appears as paragraph
(e) (1) of 8251.54 in the final rule.

The Departnment al so does not agree that any proposal for use of NFS |ands that would
trigger the screening process nust be in witing. Currently, many requests to use Nation-
al Forest System|ands begin with a verbal request by a proponent to the District Ranger's
staff. The final rule has been clarified to state that a witten notice is not required
until a proposal has cleared the initial and second-|evel screening processes and is ready
to be considered as an application for a special use authorization. However, for nore
conpl ex special use proposals, proponents nmay be advised to prepare a brief witten sum
mary to ensure that the Forest Service has a full understanding of the scope of the pro-
posal .

Readers are al so advised that the final rule nakes a technical nodification to | anguage
adopted by the nonconmercial group use anendnments to this subpart on August 30, 1995, to
ensure consistency with the overall intent of this revision to subpart B. The proposed
rul e woul d have established nine mnimumrequirenments (or criteria) to be applied at the
initial screening stage. These were listed in paragraph (a)(1) of the proposed rule.
Conment's recei ved on these requirenents and the Departnent's response follow.

M ni mum requi rement (i). A suggestion was made that this criterion, requiring all spe-
cial uses to be consistent with laws, regulations, orders, and policies, should state that
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the agency has an obligation to protect the environmental integrity of the area proposed
for a special use. Another respondent commented that under the Federal Power Act, the
Federal Energy Regul atory Conmi ssion (FERC) determ nes whether proposed hydroel ectric uses
on NFS [ ands are consistent and that FERC s authority should not be prejudiced by the
agency authorizing official

Response. The Forest Service obligation to protect the environment is adequately
covered, since laws pertaining to environnental protection are included in the |aws, regu-
| ations, and policies referred to in this criterion. Al special uses nust conply with en-
vironnental law. Thus, this suggested revision has not been adopted in the final rule.

FERC does not have sole responsibility for determning the consistency of hydroelectric
uses on NFS lands. As part of its responsibility under Section 4(e) of the Federal Power
Act, the Forest Service nust nake a consistency deterni nation on proposed hydroel ectric
uses. The FERC determ nes whether the proposed hydroel ectric project should be |icensed,
based in part on the consistency determ nation by the Forest Service. That consistency
determ nation is based on the direction found in the applicable forest plan, as set forth
in mninmumrequirenent (ii). Therefore, the text of this requirenent (a)(1)(i) is un-
changed in the final rule, but now appears at paragraph (e)(1)(i).

M ni mum requirenment (ii). No conments were received recomendi ng revision or change to
this criterion, which would require the proposed use to be consistent with the applicable
forest plan for the area. The intent of this requirement is to capture the provision in
section 6(i) of the National Forest Managerment Act of 1976 (90 Stat. 2955). The agency
did stream ine the | anguage of this requirenent fromthat in the proposed rule but nmade no
substantive change in the text of the requirenent, which now appears at paragraph
(e)(1)(ii) in the final rule

M nimum requirenent (iii). A respondent suggested that this criterion, which would re-
quire that the proposed use not pose a serious or substantial risk to public health and
safety, include a list of exanples which are considered acceptable froma health and
saf ety standpoint.

Response. The Departnent agrees that exanples would clarify the intent of this cri-
terion, but believes that it would be nore appropriate to include such exanples in the
Forest Service's internal procedural handbooks. This possibility will be explored foll ow
ing adoption of this final rule. Further, the agency believes that the phrase "serious
and substantial risk"™ will limt the discretion of the authorized officer to findings of
genuine risk to public health and safety. Therefore, no changes were nade to this re-
quirenment in the final rule, which appears at paragraph (e)(1)(iii).

M ni mum requi renent (iv). Several respondents stated that utility conpani es seeking

ri ghts-of-way across NFS | ands shoul d be exenpted fromthis criterion, which would cause
rejection of a proposed use if it created an exclusive or perpetual right of use or occu-
pancy. The respondents contended *65955 that a perpetual right of use is the basis under
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which all utility service is provided. Another respondent asked that the | anguage be re-
vised to ensure that applications for permanent easenents, such as those authorized by the
Forest Roads and Trails Act of 1964, would be accepted. Finally, a respondent suggested
that the | anguage of the proposed rule could be interpreted to nean that a proponent,

after having an application approved and expendi ng capital to inplenment the use, would not
have an exclusive right to receive the proceeds resulting fromthe use.

Response. The Departnent recogni zes the concerns of these respondents but rejects the
suggestions that utility conpani es should be exenpted fromthis criterion because they
must have an exclusive and perpetual use of Federal land. To grant such use would, in ef-
fect, grant fee title to Federal |and to an authorization holder. Longstanding Congres-
sional and Executive Branch policy dictates that authorizations to use NFS | ands cannot
grant a permt holder an exclusive or perpetual right of occupancy in |ands owned by the
public. The direction contained in this requirenent is no different fromthat contai ned
in the current regulations at 8251.55(b). Simlarly, the respondent’'s assertion that a
proponent wi t hout exclusive right would not have the exclusive right to receive the pro-
ceeds fromthe use is without nerit since such rights are provided by the terns of an
easenent or |ease. Accordingly, the reconmendation that the criterion allow automatic ac-
ceptance of an application for a permanent road easement is not adopted. Such applica-
tions should be subjected to the sane screening as all other applications. The |anguage
of this requirenment remains unchanged in the final rule and appears at paragraph

(e) (1) (iv).

M ni mum requi renent (v). Three conmrents were received on this criterion, which would
prohi bit approval of proposed uses that woul d unreasonably conflict or interfere with ad-
mnistrative use by the agency, with other existing uses, or with use of adjacent non-NFS
| ands. These respondents were concerned that this criterion was overly broad and woul d
| ead to abuses by | ocal agency officials when review ng applications and recommended t hat
clarifying guidelines be added. Additionally, the respondents suggested that proposals
that may have an effect on adjacent non-NFS | ands, whether unreasonable or not, should
pronpt | ocal Forest Service officials to inform adjacent |andowners, including |and-
managi ng gover nnent agenci es, of the proposal and possible i npacts on adjoi ni ng | ands.

Response. The criterion is limted to unreasonable conflicts or interference; sone con-
flict or interference with existing uses would still be allowed. Therefore, the Departnent
does not agree that additional guidance is needed in the rule and has retained the text of
this requirenment in the final rule (paragraph (e)(1)(v)) w thout change. The appropriate
pl ace for nore detailed, cautionary guidance is in the agency's adninistrative Manual and
Handbooks. Upon adoption of this final rule, the applicable Manual and Handbooks w || be
reviewed to determine if there is a need for additional guidance to prevent overly broad
application of this requirenent.

M ni mum requi renent (vi). This criterion stated that proposals will not be considered if
t he proponent has outstanding debts owed to the Forest Service under a prior authoriza-
tion. Seven respondents suggested that an exception to this criterion be allowed if the
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del i nquent debt is the result of an admi nistrative appeal decision, a fee review, or sim
ilar legal or administrative process. By contrast, another respondent suggested that the
aut hori zed officer check with the BLMto determine if a proponent owes any debts to that

agency. Finally, a respondent suggested that the criterion not be interpreted to include
obligations of a proponent who is a cooperator with the agency through a road cost-share

and use agreenent.

Response. Wthout this requirement, a proponent’'s bad faith under a prior authorization
could not be used to disqualify the applicant fromreceiving another authorization. To
reward an applicant with a delinquent debt with a new authorization is not a prudent man-
agenment practice and woul d be unacceptable on privately owned | ands. The Depart nent
agrees with the suggestion that debts owed the CGovernment as a result of an adm nistrative
appeal or simlar |egal process, including that involving a review of annual rental fees,
shoul d not be considered in applying this criterion and has revised the rule to specify
that debts owed as a result of decisions in adm nistrative appeals or fee reviews wll not
be included under this criterion. However, such debts nust be current and the proponent
i n good standing on a paynent schedul e.

Wil e the Departnent agrees that debts owed ot her Federal agencies are inportant, requir-
ing authorized officers to check with other agencies could | engthen the tinme involved in
the initial screening process. |Indebtedness in general, and delinquent debts owed to the
Federal governnent in particular, should be reveal ed at the second-|evel screening pro-
cess.

Finally, road cost-share and use agreenments are not special use authorizations; outstand-
i ng obligations existing under these agreenents are not considered debts for the purpose
of applying this criterion. Therefore, this requirement does not need to be revised to
respond to this concern. For this reason, no changes were made to this provision in the
final rule, which appears as paragraph (e)(1)(vi).

M ni mum requirenent (vii). This criterion would prohibit consideration of a proposed use
that involves ganbling or providing sexually oriented services. No comments were received
on this requirenent which has been | ong-standi ng agency administrative policy. It is re-
tained in the final rule wthout change as paragraph (e)(1)(vii).

M ni mum requirenent (viii). This criterion would codify |ongstanding agency policy to
prohi bit consideration of a proposed use if it involves military or paramlitary training
or exercises by private organizations or individuals, unless the training is federally
funded. No conments were received on this criterion, and it is retained without change in
the final rule as paragraph (e)(1)(viii).

M ni mum requi rement (ix). This criterion would prohibit consideration of a proposed use
if it involves disposal of solid waste or storage or disposal of radioactive or other haz-
ardous nmaterial. Two responses were received on this criterion. One respondent suggested
that the term "hazardous material" be changed to "hazardous substances" to conformto the
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definitions in the Conprehensive Environmental Response, Conpensation, and Liability Act
and the Resource Conservation and Recovery Act. The other respondent suggested that the
reference to "storage" of hazardous nmaterials be del eted because it woul d prohibit storage
at an authorized use area of crude oil and chenicals necessary to maintain oil and gas
producti on.

Response. The Departnent agrees that the terns used in this rule should conformto defin-
itions set forth in other Federal statutes and has, therefore, revised the wording of this
requirenent in the final rule. The Department also agrees that materials to be used in
conducting activities at the use area, even though considered hazardous, should not be
cause to reject a proposed use. Since controls prescribed by other Federal statutes should
ensure that proper care is taken, the term"storage" has not been included in this *65956
requirenent in the final rule, which appears as paragraph (e)(1)(ix) in the final rule.

O her Changes. No comments were received on paragraphs (a)(2) and (3) of 8§ 251.54 of the
proposed rul e.

Paragraph (a)(2) stated that if a proposed use did not neet all the mininmumrequirenents,
as set forth in paragraphs (a)(1)(i)-(ix), it would not be considered further and the ap-
plicant would be notified of this action in witing. Paragraph (a)(2) does not appear in
the current regulation. The text of paragraph (a)(2) is included in the final rule as
paragraph (e)(2) and it has been revised to state that the authorized officer would not
have to notify in witing a proponent who nmakes an oral request that the proposal will not
recei ve further consideration. Requests for special use authorizations are frequently
made orally to |local agency officials, and, as such, would not require a witten response.

Par agraph (a)(3) of the proposed rule stated that if a proposed use appears to neet the

m ni mum requi renents, the authorized officer would provide the applicant with information
rel evant to obtaining a special use authorization. The content of paragraph (a)(3) of the
proposed rul e was unchanged fromthat already in effect, 8251.54(a)(1)-(8). However, when
revi ewi ng paragraph (a)(3) of the proposed rule in the context of the overall public re-
vi ew and conment, the Departnment determ ned that the phrase "appear to" m ght suggest the
possibility of arbitrary action and, therefore, renoved the words in the final rule. This
mat eri al appears at paragraphs (e)(3)(i)-(viii) in the final rule.

In addition, mnor editing changes have been nade to paragraphs (e)(2) and (3) in the fi-
nal rule for clarity and to incorporate changed term nol ogy.

Section 251.54, Paragraph (a)(4). This paragraph of the proposed rule would have directed
t he agency, if requested by the proponent, and to the extent reasonabl e and authorized by
law, not to disclose project and programinformation reveal ed during pre-application con-
sideration and screening. Respondents stated their concern that this provision could pre-
vent public scrutiny of a proposal, particularly one involving |arge comercial projects,
thus giving the proponent an inside track on approval.

Response. The Departnent disagrees that maintaining confidentiality, to the extent reas-
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onabl e and authorized by |law, at the pre-application stage of a proposal havi ng comerci al
application would preclude public scrutiny. Confidentiality would be nmaintained only prior
to the agency's acceptance of a fornmal witten application that has cleared the screening
processes, and only to the extent it is reasonable and authorized by law. Once an applic-
ation is accepted and initial review determnmines that an environnmental assessment or envir-
onnent al inpact statement nust be prepared, |aw and agency policy require public disclos-
ure in the review and approval process. Applications for relatively minor proposals which
a review indicates can be categorically excluded from docurmentation in an environnental
assessnent or environmental inpact statement under current rules, generally do not include
the public review and di sclosure of information envisioned by this paragraph

Thi s paragraph appears in the final rule at paragraph (e)(4) under the headi ng "Confi den-
tiality." The text has been revised in the final rule to substitute the word "shall" for
"wWill"™ in the direction regarding the disclosure of project and programinformation, and
t he paragraph has al so been edited to inprove clarity of the provision's intent.

Section 251. 54, Paragraph (b)--Filing applications. Paragraph (b) of current § 251.54
gives direction on where and with whom applications for authorizations should be fil ed.
Thi s paragraph appears at 8251.54(b), entitled "Filing proposals,” in this final rule.
The text has been revised to conformto changed term nol ogy; nanely, to change "applica-
tion" to "proposal" and "applicant" to "proponent," or the plural forns of these words.

Section 251.54, Paragraph (c)--Coordination of applications. The proposed change to this
par agraph woul d have elininated the requirement that proponents of projects requiring use
of National Forest System (NFS) |ands who nust obtain a |icense or pernmit froma State,
county, or other Federal agencies for that project nust simultaneously file an application
with the Forest Service. The proposed rule stated that the Forest Service may require in
its authorization that the applicant obtain |icenses, pernits, certificates, or simlar
approval docunments fromother entities or agencies.

Comment . Four respondents suggested that this provision describes a requirenent in an au-
thori zation and thus should not be included in this section describing the proposal and
application process. Instead, the respondents reconmended that the provision be placed in
§251. 56( a) .

Response. The Departnent agrees that revision and relocation of this provision is appro-
priate and has placed it at 8251.56(a)(2) in the final rule. This action will benefit the
applicant by not requiring that other approval docunents be obtained until a decision is
nmade on the application to use NFS | ands. However, the provision has been revised in the
final rule to nake clear to holders that such |icenses, permts, certificates, or other
approval docunents nmust be obtained prior to commencenent of any activities on NFS | ands.

No revision was proposed to paragraph (d), "Rights of applicants,” of section 251.54 of
the regul ations. While the text remains unchanged, this paragraph has been redesignated
as paragraph (c), "Rights of proponents,” in the final rule.
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Section 251.54, Paragraph (e)--Application content. This paragraph of the proposed rule
defined the m ni mum content of an application for a special use authorization. 1In the
proposed rul e, the agency proposed revising paragraph (e)(3), "Project description," to
make it consistent with the proposed addition which addresses the issuance of planning
permits for major comercial devel opnents. Paragraph (e)(4) in the current rules also re-
qui red an applicant to describe the inmpact of the proposed use on the environnent.

However, to streamine the proposal/application process, the proposed rule would have
noved this requirenent to paragraph (j), which described actions to be taken by the agency
after an application has been accepted.

Comment . Sone respondents were concerned with the renmpoval from paragraph (e)(3) of the
requi renent that applicants address the proposed uses's inpact on the environment, and
wi th a compani on provision in paragraph (e)(5) that the application include a plan for
protection and rehabilitation of the environnent during the Iife of the proposed project.
These respondents believe early consideration of environnental effects is essential to en-
sure that environnentally unacceptable projects do not proceed to the application stage
and recommended that all of the provisions in paragraphs (e)(3) and (4) be retained.

Response. Paragraph (e) was extensively revised by the nonconmercial group use amendnents
of August 30, 1995 (60 FR 45294). As revised by those anendnents, this paragraph distin-
gui shes between noncommerci al group uses (paragraph (e)(2)(i)) and all other special uses
(paragraph (e)(2)(ii)), in describing the infornation required for an application for a
speci al use authorization. This final rule redesignates this paragraph as (d), retitles
it as "Proposal content," and *65957 nmakes additional changes. Changes in tern nology
are nmade throughout paragraph (d) to be consistent with changes nade earlier in this sec-
tion. Paragraph (e)(3), "Technical and financial capability," is redesignated as (d)(3),
but is unchanged in the final rule. Paragraph (e)(4), "Project description," has been re-
designated as (d)(4) in the final rule and revised to nake the exception in the first sen-
tence applicable to all major devel opnents, rather than just to "mmjor resort devel op-
ment." This revision is consistent with the revision to paragraph (f)(3) of the final rule
whi ch describes the requirements for requesting authorizations for major devel oprments.

The Departnent recogni zes respondents' concern with paragraph (e)(5), "Environmental
protection plan." It enphasizes that it does not seek to avoid consideration of environ-
mental effects when evaluati ng proposals. However, the renmpval of environnmental analysis
requirenents in this paragraph is consistent with the overall objective of streamining
the regulation. It will save the proponent and the agency the tine and expense of con-
ducting an environmental analysis on proposals that would be rejected on other grounds.
For exanple, the agency has found that applications often are not approved because the
proponent | acks sufficient technical or financial capability to operate the proposal suc-
cessfully, or because the Forest plan for the area precludes the proposed use. Readers
are rem nded that the procedure proposed in the rule to screen proposals is intended to
screen out those proposals which do not neet m nimumrequirements/criteria before they be-
cone proposals as defined by the National Environmental Policy Act (NEPA) and its inple-
nmenting regul ati ons, which would require environnental analysis and docunentation. Once
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an application has been accepted by the agency, analysis of the proposed use's environ-
mental effects nust be considered (8251.54(g)(2) of the final rule).

Section 251.54, Paragraph (f)--Receipt and denial of applications for special uses. This
par agraph of the proposed regul ati on, which has been paragraph (i) in the previous regul a-
tions describing agency response to applications, would mark the point in processing re-
guests for special use authorizations at which the proposal is considered received by the
agency.

Conment. Respondents suggested that a tinme linit be set for conpletion of the applica-
tion analysis set forth in paragraph (f)(2): 30 days was suggested. One respondent stated
that proposals for hydroelectric projects, which are al so governed by the Federal Power
Act, would not be subject to the criteria listed in paragraph (f)(2), since the ultinate
approval of these projects lies with the FERC. A respondent suggested that subjecting an
application for reissuance of an authorization for an existing use to this second-| evel
screening seermed unfair and i nconsistent with due process requirenents.

Response. The Departnent does not agree that a rigid tinme linmt should be applied to
anal ysis of applications. The wide variation in scope and conplexity of applications re-
quires flexibility in response tine. Thus, while the Departnment recognizes the appropri-
ateness of pronpt action, it will not inpose time linmts on its decisionnaking responsib-
ility. Also, the Forest Service has affirmative responsibility with respect to applica-
tions for hydroelectric projects. Section 4(e) of the Federal Power Act requires the
agency to provide the FERC a determinati on of whether the project is consistent with the
purpose for which the National Forest is established. This statutory requirenent, coupled
with the agency's internal policy on hydroelectric projects, serves as sufficient guidance
in recognizing the uni que actions necessary for these projects.

The screeni ng/ anal ysi s process described in paragraph (f)(2) (now (e)(5) in the fina
rule) is tiered to the initial screening process and thus applies only to applications for
new aut horizations, not renewals for existing uses, which are covered by 8251.64. There-
fore, the criteria in proposed paragraph (f)(2) have been retained in the final rule as
par agraph (e)(5)(i)- (v) since this second-level screening is intended to apply to propos-
als that have nmet the criteria of the initial screening and which would be subjected to
addi tional scrutiny and consideration. This shift presents the agency's process for con-
sidering requests for special use authorizations in a nore |ogical sequence than that of
t he proposed rule.

No conments were received on proposed paragraphs (f)(1) and (3) of this section of the
proposed rule. Proposed paragraph (f)(1) of the proposed rule was a new provision stating
that an application that passes the initial screening set forth in paragraph (a) would be
recei ved but not accepted by the agency for consideration. The paragraph appears in the
final rule as (g)(1), "Acceptance of applications," but has been revised to state that a
proposal neeting the criteria of both the initial and second-Ievel screening processes
(paragraphs (e)(1) and (e)(5)) would be accepted by the agency as a formal application for
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the use. |If the request does not nmeet the criteria for the screening processes, it is not
accepted as a fornmal application. Proposed paragraph (f)(3), also a new provision, stated
that the decision to deny a special use application based on the factors listed in para-
graph (f)(2) would not constitute a "proposal" as defined by Council on Environnental
Quality regul ations and thus would not require the agency to conduct an environmental ana-
lysis. This paragraph applies to proposals which have been screened under the second-

| evel screening process. It is retained as paragraph (e)(6) in the final rule, but edited
to clarify its intent.

O her comments relevant to Section 251.54(f).

Four respondents objected to the renoval of an unnunbered paragraph which has been at the
end of 8251.54(i) requiring the authorized officer, when denying an application under two
conditions, to offer the applicant an alternative site or tinme for the proposed use.

These respondents believed that renmoval of this provision would alter the agency's obliga-
tion to consider alternatives to the proposed use under current Council on Environnental
Quality regul ations and the agency's own policies for environnmental analysis and docunent -
ation. The respondents urged that the provision be retained to provide applicants addi-
tional flexibility in obtaining authorizations to use NFS | ands. However, one respondent
supported the elimnation of this provision, stating that it avoi ded unnecessary dupli ca-
tion in the application process and thus woul d be hel pful to applicants.

Response. The renpval of the provision requiring that an alternative site be offered
when denying an application does not circumvent NEPA requirenents to consider reasonable
alternatives to a proposed action when docunenting environmental inmpacts. The Forest Ser-
vice believes that it has no affirmative duty to provide alternative sites for a proposed
use when a use is denied because it is inconsistent or inconpatible with the purposes for
whi ch the | ands are managed, or because the applicant is not qualified. Therefore, this
provi sion has not been included in the final rule.

This determnation on the offering of an alternative site for special use authorizations
in general differs fromthat in the recently adopted revisions to this subpart concerning
nonconmer ci al group uses and nonconmerci al *65958 distribution of printed material. Con-
stitutional requirenents concerning anple alternatives for conmunication of information
dictated that an alternative site provision be included in the noncomrercial group use
regul ati ons.

Section 251.54, Paragraph (g)--Processing Applications. Paragraph (g) of the proposed
rule, which has until now appeared as paragraph (f) of 8251.54, describes the procedure to
be foll owed when an application is accepted for processing. The proposed rule revised
this paragraph to be consistent with revisions made el sewhere in the regulations. Central
to these revisions was the renoval of those provisions in paragraph (f)(1) that required
the authorized officer to conplete environnental docunentation requirenments, consult with
ot her agencies and interested parties, hold public neetings, and take other actions neces-
sary to evaluate an application. These provisions were noved to paragraph (i) of the pro-
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posed rule to achi eve the consistency sought by the overall revision to subpart B

A new paragraph (3) was proposed to provide gui dance on processing applications for plan-
ning permts, principally those for major resort devel opnents. This addition was tied to
a revision in paragraph (h) of this section describing major commercial devel opnents.

Thi s proposed new provision would limt application information to that needed to nake a
deci sion on issuance of a planning permt; that is, a permt authorizing only mnor dis-
turbance of the proposed site in order to gather information and data to prepare an ap-
plication for the devel opment project which would be submitted later. |f the planning
resulted in an application to develop the project, the detailed information and requisite
envi ronnent al documentation woul d be conpl et ed

There were no coments received on proposed paragraph (g). Nevertheless, as noted in the
di scussi on of and conments on proposed paragraph (f), this paragraph has been revised ex-
tensively in the final rule to conformto the overall reorganization of this section. In
particular, it should be noted that this paragraph was refornatted to accommpdate the Au-
gust 30, 1995, nonconmercial group use regul ations which are redesi gnated as paragraph
(g)(3) in the final rule.

In the final rule, paragraph (g)(2) requires the authorized officer to eval uate formal
applications for special use authorizations, including evaluation of effects on the envir-
onnent, and, where required by NEPA procedures, to provide notice to the public with an
opportunity to comment on the application. This provision appeared in paragraph (j) of
t he proposed rule. Paragraph (g)(2) represents the point of the special use proposal/
application process at which the proposal becones an application as defined by 40 CFR
1508. 23, and thus requires environnental analysis and docunmentation. In the final rule,
par agraph (g)(2) also incorporates provisions previously found el sewhere in the rule re-
garding notice to and consideration of findings of other Federal, State, and |ocal govern-
nment agenci es concerning the application

Section 251. 54, Paragraph (h)--Special application procedures. This paragraph of the
proposed rul e described special requirenents and procedures for handling applications for
oil and gas pipelines and |large electric transmssion line rights-of-way. 1In the propos-
al, athird type of special use requiring special procedures when applying for an author-
i zation woul d have been added--that is, proponents for a major resort devel opment on NFS
| ands could apply for a 5-year planning permt.

This provision would substantially change the way proposals for najor conmercial recre-
ation devel opnment woul d be considered. Previously, an application for this use would
trigger full-scale econom ¢ and environnmental analysis--before the proponent has fully
defined the project and prepared a master devel opnent plan. Once a project is fully
defined in a devel opnent plan, a project different fromthat described in the application
often results, thus requiring reconsideration of the original analysis and decision and
sonetines requiring a supplenental environnental inpact statenent. This supplenental ana-
| ysis can inpose considerable additional cost on the proponent and the agency. Under the
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proposed rul e, a proponent who passed the initial screening criteria would apply for a
pl anning pernmit. This application would be subjected to the established procedures for
revi ew and deci sion by the agency. Approval of the planning pernit application would al-
| ow t he proponent to conplete the master devel opment plan, which would then becone the
basis for an application for an authorization to construct and operate the nmjor resort
devel opnent. The second application woul d be subject to separate anal ysis and deci sion

Comment. Respondents generally endorsed the proposed 2-part permtting process for major
commerci al recreation devel opnent. However, they urged that the process be available for
all large-scale comrercial devel opnents. The respondents suggested that oil and gas
pi pel i nes or hydroelectric projects, for exanple, would qualify for this procedure. The
respondents believed that this procedure would further reduce the regulatory burden on
both the applicant and the agency.

Response. The Departnent agrees that the proposed planning pernmt for nmmjor resort de-
vel opnents should be available for all types of mmjor devel opnents on NFS | ands and has
adopted this change in the final rule. Further, the Departnent believes that a fixed term
of five years for the planning pernit nay not be adequate for sone types of mmjor devel op-
nment, which are subject to separate |icensing/approval actions by other Federal and State
agenci es. Accordingly, the final rule states that planning pernmits nay be issued for up to
10 years.

Par agraph (h) of the proposed rule has been redesignated as (f) in the final rule, with
t he new provision concerning najor devel opnents appearing as paragraph (f)(3). This re-
desi gnation places this paragraph ahead of the regul ati ons on processing applications;
thus it occupies a nore |logical location in the sequence of processing requests for au-
thorizations. The title of paragraph (f) has been revised to read "Special requirements
for certain proposals,” to nore accurately reflect the paragraph's purpose.

Section 251.54, Paragraph (j)--Action taken on accepted applications. This provision of
the proposed rule would require the authorized officer to evaluate the effects of the ac-
cepted application, including effects on the environment, and to make a deci sion on whet h-
er to approve or disapprove the application. The proposed paragraph described the three
types of action that could be taken by the authorized officer on an accepted application
(1) approval; (2) denial; or (3) approval with nodification. By specifying the range of
deci sions avail able, this provision would enable the agency to define nore clearly in the
envi ronnent al docunentation the purpose of and need for the project to which the agency is
respondi ng.

Conment. Respondents stated that the agency needed to describe in greater detail the re-
vi ew and anal ysis process that culmnates in a decision on the application. For exanple,
respondents suggested that this paragraph address the backgrounds, or areas of expertise,
of those who will review the application and the regul ations, policies, and agency proced-
ures that will apply to the review. This suggestion was offered in the belief that a nore
conpl ete decision record is needed. Respondents also *65959 wurged the agency to include
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atimelimt in this paragraph for making a decision on an application. |[If a decision was
not made within the tinme specified, the application woul d be consi dered approved under
standard pernit terns and conditions.

One respondent suggested that due to the magnitude of the revisions proposed in its com
ments on this and other sections of the proposed rule, the agency shoul d rei ssue proposed
regul ati ons and provide for an additional conment period.

Two respondents objected to the sentence in this paragraph that would all ow several sim
ilar special use applications to be approved in one decision and its docunentation. These
respondents felt that an application's approval could be delayed by inconplete applica-
tions for simlar projects of others and suggested that this provision be anended to re-
qui re that a conbined decision be nade only with the concurrence of the applicants. An-
ot her respondent believed that all applications need to be considered individually to give
adj acent | and managers adequate opportunity to consider a proposed use.

Response. Expandi ng paragraph (j) to describe in detail the process for reaching a de-
cision on an application is not necessary or appropriate to a regulation. Wile no change
will be made in this regard in the final regulations, upon adoption of final regul ations,
the Forest Service will review its Manual and Handbook direction to determine if revision
is necessary to inmprove consistent interpretation anmong field units.

It also would be inappropriate to place a tinme limt on the authorized officer to render
a decision on an accepted application. Such a provision could prevent the authorized of -
ficer fromreaching a sound decision, particularly where unforeseen events, such as an ex-
tended period of forest fire energency, prevent the authorized officer fromperfornmng the
adm ni strative duties involved in evaluating a special use application. Thus, this sug-
gestion is not adopted in the final regulation

Simlarly, it is not appropriate to reissue proposed regul ations reflecting the Depart -
nment's response to respondents' suggestions. Coments of all respondents were carefully
consi dered and their appropriateness and applicability determ ned. Acknow edgnent of the
Departnment's response to those coments, as explained in this supplementary i nformation
section, is considered to be sufficient explanation of the rul emaking decision

The Departnment recogni zes respondents' concerns about conbining applications into one de-
cision. However, it is the agency's intent that uses that could be grouped under one de-
ci sion woul d be honpgeneous and have relatively mnor inpact. Applications for conplex
proposal s could not be grouped due to the variations in inpacts and the resulting vari -
ation in the depth of analysis required for each proposal. An exanple of how this provi-
sion could be used occurs in the Pacific Northwest, where a | arge nunber of applications
are received each year to place bee hives tenmporarily on NFS | ands where tinber harvest
activities have recently occurred. Wile the hives may be scattered over an area of sev-
eral hundred acres, the inpact of each hive is essentially the same as that of all others.
Thus, a single decision could authorize placenent of all hives. Therefore, the Depart ment
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has decided to retain the |anguage of this provision as 8251.54(g)(4) in the final rule,
but has added clarifying guidance linmting the application of this provision to those uses
havi ng mi nor inpacts.

The Departnment di sagrees with the respondent who believes each application nmust be con-
sidered individually to ensure that it does not adversely affect managenent of adjoining
land. Even if several applications were acted upon in one decision, the inpacts of each
proposed use, including those on adjacent |ands, would have to be considered. Further
where an environnental assessnent or environmental inpact statenent is prepared, the pub-
lic, including the adjacent |andowner, would have the opportunity to be involved in the
anal ysis of the proposed use.

Paragraph (j) has been relocated in the final rule as part of the overall reorganization
of this section to achieve a nore |ogical sequential process. A portion of the first sen-
tence of proposed paragraph (j) concerning eval uation of the proposed use has been noved
to paragraph (g)(2), while the remmi nder of the paragraph has been noved to paragraph
(g)(4) inthe final rule. These provisions have been edited in the final regulation to
i mprove clarity.

As part of the overall reorganization of 8251.54, the rules applicable to noncomerci al
group uses are now codi fied as paragraph (g)(3). A provision previously in paragraph
(f)(5) stating that applications for nonconmercial group uses are automatically granted
unl ess denied within 48 hours of receipt has been noved to paragraph (g)(3) in the fina
rul e since the provision concerns the response to rather than the processing of the ap-
plication. Also, the text of paragraph (g)(3) has been revised to correct citations to
other parts of this subpart which have been revised in the final rule and to correct in-
correct uses of the word "shall"; however, the Department enphasizes that no substantive
changes have been nade.

Section 251.54, Paragraph (k)--Authorization and reauthorization of a special use. This
proposed paragraph woul d govern issuance of a special use authorization after a decision
is made to authorize the use. The use thus authorized may be reauthorized as long as it
remai ns consistent with the original decision. However, if new information beconmes avail -
abl e, or new circunstances have devel oped, new anal ysis nust support a decision to reau-
thorize the use.

Conment. Eight respondents comrented on paragraph (k). These respondents suggested that
the direction regardi ng reauthorizing uses is not appropriate since 8251.54 applies only
to new aut horizations. Respondents also stated that the |anguage on reauthorizations does
not provide sufficient protection froman arbitrary decision not to reissue an authoriza-
tion. One respondent suggested that reauthorizations should be allowed at any tinme, not
just upon expiration of the authorization

Response. The Departnent agrees that this |anguage concerni ng reauthorization of the
speci al use authorization is out of place. Thus, the second sentence of proposed para-
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graph (k) has been nmoved to 8251.64(a) in the final rule, which deals with renewal s of
speci al use authorizations. The heading of 8251.54 has been revised to make cl ear that
this section deals solely with the special use proposal and application process. Further
t he agency believes that placenent of the |anguage concerning reauthorization in 8251.64
responds to respondent concerns that decisions disallow ng reauthorization may be arbit-
rary. The | anguage in 8251.64(a), as nodified by the final rule, prescribes additiona
requi renments that nust be observed when reauthorization is considered. These requirements
will help prevent arbitrary decisions.

The adoption of the noncommrercial group use regul ations on August 30, 1995, to this sub-
part did not affect proposed paragraph (k). However, the first sentence of proposed para-
graph (k) has been redesignated as (g)(5) in the final rule in keeping with the placenent
of all actions related to processing and responding to applications in paragraph *65960
(g)--Application processing and response.

Because of the conmplexity of the screening and application processes, the Departnment has
prepared Exhibit 1 to display the entire special use authorization approval process
defined in 8251.54. Exhibit 1 is set out at the end of this rule but will not appear in
t he Code of Federal Regul ations.

Section 251.56 Terns and conditions. This section of the current regulations sets forth
the terms and conditions to be included in each special use authorization. Paragraph (d)
prescribes the liability requirements to be inposed on a hol der of an authorization. The
proposed rul e woul d have revi sed only paragraph (d)(2) of this section. The revision was
intended to clarify that the maximumlinit of liability for certain high hazard authorized
uses woul d be determi ned by an assessnment of the risk associated with the use rather than
an amount set by the authorized officer. This is usually $1,000,000, the maxi numliabil -
ity anpunt previously established by the regulations at § 251.56(d)(2).

Comment. Most respondents commenting on this revision agreed with the proposal to re-
quire risk assessnents in order to establish liability limts for a specific use. Severa
respondents suggested factors to be included in the risk assessnent, such as the hol der's
past performance and the historical frequency of incidents where negligence associ ated
with the holder's use and occupancy has contributed to the liability of the Forest Ser-
vice. Some respondents proposed that hol ders of authorizations with a | ower risk of acci-
dents and negative inpacts on the |and should not pay the same fee as hol ders of authoriz-
ations with a higher risk use.

Three respondents objected to the current provision, for which revision was not proposed,
that requires holders of authorizations for high-risk uses to be liable for all injury,

| oss, or dammge without regard to the holder's negligence. These respondents stated that
since the hol der does not have exclusive use of the |ands and cannot control the activit-
ies of others on those |ands, the holder should not be liable for the actions of third
parties.
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Finally, one respondent reconmended that the regul ations be revised to allow the agency
to obtain restitution in excess of the anpunt established by a risk assessnent, or
$1, 000, 000 as authorized by |law, should special circunstances arise or actual costs in-
curred by the agency exceed the established amount. This respondent further suggested that
the regul ati ons provide that damages paid to the agency under the liability provision be
made avail able to adjacent |andowners who suffer |losses as a result of a holder's activit-
i es on Federal | ands.

Response. Factors to be included in a risk assessment to determne the maximumlimt of
liability should be identified, in order to avoid standardizing the liability and thus
creating inequities anong hol ders of authorizations involving high-risk uses. However,
this type of information is nore appropriately included in the Forest Service's interna
directive system nanely, the Special Uses Handbook (FSH 2709.11). The agency will add
direction on how to conduct liability risk assessnment to the Special Uses Handbook
Factors to be included in this risk assessment will recognize uses having |less risk of
damage to National Forest Systemresources and inprovenents.

The Departnent does not agree with those respondents who object to placing liability for
all injury, loss, or damage on holders without regard to the holders' negligence. Placing
the burden of risk on the holder of the authorization rather than the | andowner is an es-
tabl i shed practice in transactions involving private lands and is justified as a reason-
able requirenent to insure against potential liability fromany cause. Therefore, no
change has been nmade to this provision in the final rule.

State | aws governing rules of ordinary negligence allow the agency to litigate to seek
damages i n excess of an anmount established by law or regulation for strict liability.
These State | aws offer sufficient protection to the Federal CGovernnent, and these sane
| aws al | ow adj acent | andowners the opportunity to seek danages fromthe hol der, instead of
claim ng a share of damages received by the Forest Service. Thus, no change was nmade in
the final regulations to respond to this comment.

Paragraph (a) of 8251.56 has been reformatted and slightly revised in the final rule to
clarify the content of a special use authorization. A new paragraph (a)(2) has been added
to this section, which states that authorizations may be conditioned to require approvals
from ot her governnment agencies. This paragraph was previously at 8251.54(c).

Section 251.57 Rental fees. This section of the regulations currently requires that

hol ders of authorizations pay an annual rental fee in advance based on the fair nmarket
val ue of the rights and privileges authorized. |In addition, this section prescribes the
conditions under which all or a part of those annual fees may be waived and the circum
stances under which additional fees nay be assessed.

The proposed rul e incorporated into paragraph (a) of the regulation an anendrment made to
t he Federal Land Policy and Managerment Act of 1976 (FLPMA) ( 43 U . S.C. 1701 et seq.) by
the Act of October 27, 1986 (Pub. L. 99-545). That anmendnent allows the Secretary of Agri-

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



Westlaw:

63 FR 65950- 01 FOR EDUCATI ONAL USE ONLY Page 26
63 FR 65950-01, 1998 W. 817453 (F.R)
(Cite as: 63 FR 65950)

culture to require paynent of fees either annually or for nmore than one year at a tine.
The 1986 anmendnent al so gives private individuals (holders of authorizations who are not
commercial or governmental entities and are acting in an individual capacity) whose annua
rental fees are greater than $100 the option of paying annually or for nore than one year
at a tine.

The suppl ementary information section for the proposed rul e explained that in accordance
with Title V of FLPMA, the agency is authorized to i ssue easenents and | eases, instead of
annual permts, when authorizing certain types of special uses, particularly those in-
vol ving | arge-scal e comerci al operations but that this authority had not been inpl enented
in agency practice. (See the definitions for "easenent” and "l ease" in 8251.51.) The
agency can provide an extended authorization period by using easements or |eases to au-
thorize commercial | and uses, such as conmunication sites, utility rights-of-way, and
roads. 1In the case of easenents, the commopnly accepted practice in the private nmarket-
place is to receive a onetinme paynent when the easenment is negotiated that recognizes the
fair market value of the rights and privil eges granted, as determ ned by appraisal or oth-
er sound busi ness managenent practices. The proposed rule indicated that if the Forest
Service uses this approach when authorizing use of NFS | ands by an easenent, considerable
cost-savings could accrue to the agency and to the hol der of the authorization through
avoi dance of annual adm nistrative costs and the costs of permt renewal activities. It
is al so possible (although unconmon in the private market) that the acquisition of an
easenent coul d be acconplished by periodic paynents, in which case the purchase val ue
woul d be anortized over an agreed-upon tinmeframe, and an appropriate interest rate on the
unpai d bal ance woul d be appli ed.

Conment. El even respondents comrented on this section. Five respondents suggested that
the option of annual versus nulti-year paynments not be linmted to private individuals,
suggesting that partnerships and corporations be given this option as *65961 well. Five
respondents supported the agency's proposal to allow use of easenments and | eases, but sug-
gested that the conversion of pernmits be nade at the request of the holder rather than
upon expiration of the pernit. Sone respondents expressed concern that allow ng a one-
time paynment would not allow the agency to keep pace with inflation, thus preventing re-
ceipt of fair market value. Finally, sonme respondents asked how the proposed revisions to
this section would be inplenented by the agency, suggesting that nodification of the
agency's directive system woul d be necessary.

Response. The provision in the proposed rule allow ng private individuals the option of
payi ng fees annually or for nore than one year at a tinme if their annual fees are nore
than $100 precisely tracks with the language in the 1986 amendnent to FLPMA. Thus, since
the law linmits the revision to private individuals, the suggestion to allow partnerships,
corporations, and governmental entities the same privilege in the final rule cannot be ad-
opted. However, the | anguage of proposed paragraph (a)(2) of this section has been revised
in the final rule to sinplify and clarify the provision

Al'l owi ng i medi ate use of easements and | eases woul d be desirable; however, the workl oad
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i mposed on the agency's field staff should this occur could be overwhel ming. Thus, the
agency will revise its current adnministrative direction to indicate that conversion to
easements and | eases will be nmade as pernmits expire, or as nutually agreed upon between
the hol der and the authorized officer, in order to spread out the workload of conversion
Al so, it should be noted that many of the authorizations that would be affected by this
provi sion can be term nated annual ly by nmutual agreenent of the agency and the hol der

t hus acconpli shi ng what has been suggested by the respondents.

The Departnment di sagrees with those respondents who suggest that the effects of inflation
shoul d be a part of the fee cal cul ati on process when providing for a one-tinme paynent of
fees. The fair market value of an easenment is indicated by conparable transactions in the
private market place. The agency assunmes that inflation is considered by the grantor in
determ ning the value of the easenent in the same manner that the additional rights gran-
ted are recognized in determ ning value. For exanple, an easement could convey additiona
rights to the holder, such as tenure, transferability, and conpensation in the event of
termnation. In addition, the holder could treat the easenent as a capital asset, thereby
gai ning favorable financial treatnent. The value of these additional rights would be
realized in increased fees, providing increased returns to the Treasury. Thus, a one-tine
payment can represent fair market value for the entire termof the authorization, and no
loss to the Governnent will occur. Upon adoption of this final rule, the agency's direct-
ives will be anmended to reflect this regulatory revision.

The proposed regul ati on woul d have renpved paragraph (g) of 8251.57. Subsequently redes-
i gnated as paragraph (h) by the 1995 nonconmmercial group use rule, this paragraph provides
special authority to the Supervisor of the Mark Twai n Nati onal Forest to waive fees under
certain specified conditions. This provision was added to the regulations to test a pro-
cedure to reduce costs to the agency and contai ned an expiration date of Decenber 31
1990. Thus, the provision is no longer in effect and should be renoved fromthe section
No conments were received on the renoval of this paragraph, and no additional infornmation
has cone to light bearing on this provision. Therefore, this provision is renoved by ad-
option of this final rule.

Section 251.59 Transfer of special use privileges. This section sets forth the require-
nments for transferring a special use authorization fromthe current holder to a new hol d-
er. No change was proposed to this section in the 1992 proposed rule. However, as a res-
ult of its review of public coments and the overall analysis of subpart B, the Departnent
has determined that this section contains incorrect and m sl eadi ng requirements. Spe-
cifically, the [anguage of this section can be interpreted to contradict itself by stating
inthe first sentence that a pernit nmay be transferred and, then, by stating in the | ast
sentence that, if the holder through transfer of the authorized inprovenments ceases to be
the owner, the pernmit is subject to termination

Section 504(c) of FLPMA (90 Stat. 2778) provides discretionary authority to the agency
(del egated through the Secretary of Agriculture) to specify the terns and conditions ap-
plicable to authorizations it grants. The Departnent's |ongstanding position has been and
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remai ns that, with the exception of easenents, an authorization itself has no value. To
allow transfer of the authorization would sinply inply that it is a valuable asset to the
owner of the inprovements. Accordingly, the Forest Service requires as a provision of the
aut hori zi ng docunment that new owners of inprovements covered by a special use authoriza-
tion rmust first obtain a new authorization. Therefore, except for certain types of ease-
ments and | eases, the agency does not actually transfer an authorization when the author-

i zed i nmprovenents are sold or otherw se transferred between parties. Rather, upon a
change of ownership, the agency deens the original authorization term nated and issues a
new aut hori zation to the new owner of the inprovenents upon a determnation that the new
owner is eligible to hold a special use authorization.

Therefore, the agency has revised the title and the text of this section to renove the

current anbiguity and to reflect nore accurately its purpose and intent. In the fina
rule, the title reads "Transfer of authorized inprovenments."” The text of the section has
been reorgani zed and edited for precision and clarity. It now states that a special use

aut hori zation term nates when the hol der of the authorization ceases to be the owner of
the authorized inprovenents. A new owner of the inprovenents may be issued an authori za-
tion upon applying for and receiving approval fromthe authorized officer

The Departnent considers this change to be a technical correction that reflects |ong-
standing policy and practice and that it has no substantial effect on adninistration of
current special use authorizations.

Section 251.60 Termination, revocation, and suspension. This section of the regulation
prescribes the conditions under which a special use authorization may be suspended, ter-
m nated, or revoked. Revisions to paragraphs (b), (e), (f), and (h) of this section were
proposed to be consistent with proposed definitions of these terms in 8251.51. Revision
to paragraphs (g) and (i) of this section was necessary to correct identification of regu-
| ations pertaining to adnministrative appeals of decisions relating to special use author-
i zations.

Comment. Five respondents commented on the proposed revisions to this section. These
respondents noted that the use of the word "term nation" in paragraph (a) inplies an ac-
tion by the authorized officer, which is inconsistent with the proposed definition in
§251.51. One respondent recomended that the proposed revision require the authorized of -
ficer to foll ow agency policy and procedures when decisions to term nate, revoke, or sus-
pend a permit are under consideration. Another respondent recomrended that decisions to
suspend or revoke a permt not be delegated to agency officials below the *65962 Regi onal
Forester. Two respondents suggested that the on-site review set forth in paragraph (f),
proposed to be conducted within 10 days follow ng the request of the hol der when a permt
is suspended, is too long a period for public utilities such as hydroelectric facilities
or electric or gas transmission lines. These respondents suggested that the review be
conducted within 24 hours of a suspension

One respondent suggested that the proposed regulation be revised to require that all au-
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thori zations issued to holders providing public utilities nust be renewed as |long as the
hol der is in conpliance with all laws and regul ations affecting the authorization. One
respondent suggested that the proposed definition for "term nation" would require review
of all related [aws, regulations, and policies and revision of nmany individual permits to
make them conformto the proposed definition. As a result, the agency would face a mgjor
increase in regul atory burden and costs.

Response. Readers are advised that the adoption of the noncomercial group use amend-
ments on August 30, 1995, resulted in extensive revision to paragraphs (a) and (b) of
§251.60. The anendnents, in specifying the grounds for termination, revocation, and sus-
pensi on of special use authorizations, distinguished between noncomercial group uses
(paragraph (a)(1)) and all other special uses (paragraph (a)(2)). |In responding to com
ments to this section of the proposed rule, the agency was required to take special con-
sideration of the August 30, 1995, amendnents. The revisions also caused paragraph (b),
as anended in 1995, to be reorganized to be consistent with paragraph (a). The revision
of paragraphs (a) and (b) of this section resulted in the elimnation in the final rule of
par agraph (g), concerning appeals of term nation, revocation, and suspension deci sions by
an aut horized officer. This provision has been incorporated into both paragraphs (a) and

(b).

The Departnent agrees that the |anguage of paragraph (a) of the proposed regul ations
(previously paragraph (a)(2)) was inconsistent with the new definition for "termination"
in 8251.51 and has revised this paragraph to renove the inconsistency. The agency dis-
agrees that additional |anguage should be added in the final rule to ensure that author-

i zed officers follow policy and procedures when considering decisions to term nate, re-
voke, or suspend permits. The delegation of authority to agency officials carries with it
the responsibility to foll ow agency policies and procedures; therefore, no additional reg-
ul atory guidance is necessary. The suggestion that decisions to suspend or revoke permts
not be del egated bel ow t he Regi onal Forester has not been adopted. Decisions by author-

i zed officers bel ow the Regional Forester are reviewable by Iine officers one | evel above
t he deciding officers under current adm nistrative appeal regulations. The Departnent be-
lieves that this procedure offers sufficient protection for hol ders.

In response to the concern about the proposed 10-day period to review conditions |eading
to suspension of a pernit, readers should be aware that paragraph (f) would be invoked
only in an energency to protect the public health and safety or the environnent. 1In a
normal situation where suspension of a pernmit is contenplated, witten notice would be
given and a reasonable tine to cure the condition |leading to the suspension would be
provi ded. However, the Departnent agrees that 10 days is too long to respond in an emer-
gency situation and has revised the provision in the final rule to provide for a 48-hour
response peri od.

The Departnment di sagrees with the respondent who suggested that all authorizations for
utility rights-of-way nmust be renewed, if the holder is in conpliance with applicable | aws
and regul ations. This proposal would inappropriately restrict the actions of the author-
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i zed officer responsible for protecting and nanagi ng the NFS | ands.

The Departnent al so di sagrees with the respondent who believed that the definition of the
word "term nation" would increase regul atory burden and agency costs. Upon adoption of

this final rule, the agency will make necessary revision to its internal directives to en-
sure consistency and conformity with the regul ations. Conformance of these directives
with the use of the terms adopted by this rule will be a part of this effort. Thus, no

change has been nmade to this provision in the final rule.

The agency determ ned during its analysis of the proposed rule and the public comments
that the regul ation does not clearly identify the agency official who may initiate termn-
ation, revocation, or suspension of authorizations. Thus, the final rule provides that
for the purposes of section 251.60 the authorized officer is the officer who issues the
aut hori zation or that officer's successor

In addition to the revisions and new | anguage included in this section, the final rule
also reflects some minor editing to clarify and sinplify the text.

Section 251.61 Modifications. This section of the regul ation describes those actions
which a holder is required to undertake when it becones necessary to nodify an existing
aut hori zation and the information which the holder nust supply to the authorized officer
when nodificati on becomes necessary. The proposed rule would have clarified paragraph (c)
of this section, to provide that nodifications to an authorization requiring the approval
of the authorized officer include all activities that would i npact the environment, other
users, or the public, not just those involving "maintenance or other activities.”

Three respondents were concerned that the wordi ng of the proposed revision would apply to
all activities that would inpact the environment, other users, or the public, not just
those activities for which nodification is proposed. They suggested that the | anguage be
clarified to allow inplenentation of activities already approved in the pernit that are
not subject to nodification to proceed without further approval.

Response. The Departnent agrees that the | anguage of proposed paragraph (c) was overly

broad. 1In response to respondents' concerns, the Department has revised paragraph (c) to
require the holder to obtain prior approval for all nodifications to approved uses that
will inpact the environnment, other users, or the public.

Section 251.64 Renewals. This section of the regulation enunmerates the criteria for re-
newi ng an authorization when it provides for renewal and when it does not. There were no
changes proposed to this section, nor did the adoption of the nonconmercial group use reg-
ul ati ons on August 30, 1995, to this subpart, affect this section. However, the agency
has revised this section to incorporate a provision noved from 8251.54(k) into paragraph
(a) of this section which respondents had indicated was out of place in that section

Section 251.65 Infornmation collection requirenments. This section of the regul ation de-
scri bes the requirenents inmposed on the agency when collecting information from applic-
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ants. The regulation sets forth in paragraph (b) the agency's estimate of the tinme re-
quired for a proponent/applicant to provide the information requested in an application
for a special use authorization, which is estimated to range from 30 mnutes for sinple
projects (or uses) to several nmonths for conplex ones with an average of four hours for
each project (or use). There were no changes proposed to this section

The Department notes it is no longer required to set forth the information *65963 con-
tained in paragraph (b) of 8§251.65 concerning estinmates of the information collection re-
qui rement burden. Thus, this paragraph has been renoved in the final rule as a technica
revision to the section. The text of forner paragraph "(a)" is retained but as an undes-
i gnat ed par agr aph.

Sumary

This final rule responds to direction fromthe President to reduce the regul atory burden
i mposed on those entities holding or seeking to obtain authorizations to use and occupy
Nati onal Forest System (NFS) | ands. The current special use regulations at 36 CFR Part
251, Subpart B addresses the rights of all citizens regardi ng uses of National Forest Sys-
temlands are protected. The regulations provide the nmeans to protect the health and
safety of the public when using the services of conmercial entities authorized to use the
Federal |ands; ensure that the services or facilities authorized are operated in conpli-
ance with Title VI of the Gvil R ghts Act of 1964; and ensure that environnental safe-
guards are enployed and that authorized uses do not have adverse environnental effects on
Nati onal Forest System | ands.

This final rule will retain these basic safeguards. The rule will enhance efficiency in
the revi ew of applications, the approval/denial process, and the adm nistration of author-
i zations, thereby providing significant cost savings to applicants, holders, and the Fed-
eral Covernnent. The intent of the final rule is to nmake the issuance and adm nistration
of special use authorizations a | ess cunbersonme and costly process, thereby reducing the
burden on that segnent of the public making use of these Federal |ands, inproving pro-
ductivity of agency enpl oyees, and streamining operations of the agency. Screening a
proposed use will permt review of the proposal before the proponent invests time and ex-
pense in providing detailed information to acconpany the application or the Forest Service
invests tine and expense in perfornmng a detail ed evaluation of the proposed use, includ-
ing an analysis of the inmpacts on the environment. By elimnating time-consum ng and
costly processing of proposals that cannot neet mnimumrequirenents, a faster agency re-
sponse on those applications that pass the initial screening would result.

The final rule also incorporates into regulation statutory authority that has been avail -
able to the Forest Service that expands its authority to adm nister special use authoriza-
tions. The final rule underscores that the agency may issue |ong-term easenents instead
of annual or short-termpermts and that those easenents may allow for a one-tinme fee pay-
nment rather than annual fee paynents. Holders of authorizations for high-risk uses such
as electric transmssion lines will be subject to strict liability for damage or | oss that
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will be deternmined by a risk assessnment rather than a fixed dollar anobunt specified in
regul ations. Finally, the agency has made the regul ations nmore " user-friendly" by clari-
fying certain provisions and renovi ng unnecessary | anguage, and carefully reorganizing the
text to flowin a |ogical sequence.

Regul at ory | npact

This final rule has been revi ewed under USDA procedures and Executive Order 12866 on Reg-
ulatory Planning and Review. |t has been deternined that this is not a significant rule.

This rule will not have an annual effect of $100 nmillion or nore on the econony nor ad-
versely affect productivity, conpetition, jobs, the environnent, public health or safety,
nor State or local governments. This rule will not interfere with an action taken or

pl anned by another agency nor raise new legal or policy issues. Finally, this action wll
not alter the budgetary inpact of entitlenents, grants, user fees, or |oan prograns or the
rights and obligations of recipients of such prograns. Accordingly, this final rule is not
subj ect to OMB revi ew under Executive Order 12866. To the contrary, adoption of this fi-
nal rule will have positive effects on the econony by creating efficiencies for the Forest
Service and special use proponents and holders. The expected benefits of this rule out-
wei gh the expected costs to society, the rule is fashioned to maxinm ze net benefits to so-
ciety, and the rule provides clarity to the regulated community.

Moreover, this final rule has been considered in light of the Regulatory Flexibility Act
(5 US.C 601 et seqg.), and it has been certified that this action will not have a signi-
ficant economnic inpact on a substantial nunber of small entities as defined by that Act.
Therefore, contrary to the views of the Small Busi ness Administration, a regulatory flex-
ibility analysis is not required. The efficiencies and cost savings to be achi eved by the
rule will benefit both small entities who apply for or hold special use authorizations as
well as large-scale entities.

No Taking Inplications

This rul e has been analyzed in accordance with the principles and criteria contained in
Executive Order 12630, and it has been determ ned that the rule does not pose the risk of
a taking of constitutionally protected private property rights. This rule applies to the
di scretionary use of Federally owned | and.

Unf unded Mandates Reform

Pursuant to Title Il of the Unfunded Mandates Reform Act of 1995 (2 U S.C 1531-1538),
whi ch the President signed into | aw on March 22, 1995, the Departnent has assessed the ef-
fects of this rule on State, local, and tribal governnents and the private sector. This
rul e does not conpel the expenditure of $100 million or nore by any State, local, or tri-
bal governnents or anyone in the private sector. Therefore, a statenment under section 202
of the Act is not required.

Civil Justice Reform Act
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This final rule has been revi ewed under Executive Order 12988, Civil Justice Reform
Wth adoption of this final rule, (1) all State and local |laws and regul ations that are in
conflict with this final rule or which would inpede its full inplenmentation would be pree-
npted; (2) no retroactive effect would be given to this final rule; and (3) it would not
requi re adm nistrative proceedi ngs before parties may file suit in court challenging its
provi si ons.

Envi ronnent al | npact

Section 31.1b of Forest Service Handbook 1909. 15 (57 FR 43180; Septenber 18, 1992) ex-
cludes from docunentation in an environnmental assessnment or inpact statenent "rules, regu-
| ations, or policies to establish Service-w de adm nistrative procedures, program pro-
cesses or instructions." Based on consideration of the comments received and the nature
and scope of this rul emaking, the Department has determined that this rule falls within
this category of actions and that no extraordinary circunstances exi st which would require
preparation of an environmental assessment or environnental inpact statenent.

Control Ii ng Paperwork Burdens on the Public

This rule will not result in additional paperwork not already required by |aw or not
al ready approved for use. Therefore, the review provisions of the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501, et seq.) and inplenenting regulations at 5 CFR 1320 do not apply.

Li st of Subjects in 36 CFR Part 251
El ectric power, Mneral resources, National forests, R ghts-of-way, and WAter resources.

*65964 Therefore, for the reasons set forth in the preanble, subpart B of part 251 of
title 36 of the Code of Federal Regulations is anended as foll ows:

PART 251--LAND USES
Subpart B--Special Uses
1. The authority citation for subpart B continues to read as foll ows:

Authority: 16 U S.C. 472, 497b, 551, 1134, 3210; 30 U S.C. 185; 43 U S.C 1740,
1761-1771.

36 CFR § 251.51

2. In 8251.51, revise the definitions for "Easenent" and "Lease," and add definitions
for "NEPA procedures," "Revocation," "Sound busi ness nanagenent principles," "Suspension,"
and "Termination" in the appropriate al phabetical order to read as foll ows:

36 CFR § 251.51
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8§251.51 Definitions.

* * *x Kk %

Easenment--a type of special use authorization (usually granted for l|inear rights-of-way)
that is utilized in those situations where a conveyance of a limted and transferable in-
terest in National Forest Systemland is necessary or desirable to serve or facilitate au-
thori zed | ong-termuses, and that may be conpensabl e according to its termns.

* *x * % *

Lease--a type of special use authorization (usually granted for uses other than |inear
rights-of-way) that is used when substantial capital investment is required and when con-
veyance of a conditional and transferable interest in National Forest Systemlands is ne-
cessary or desirable to serve or facilitate authorized |long-termuses, and that nay be re-
vocabl e and conpensabl e according to its terns.

* * *x * %

NEPA procedures--the rules, policies, and procedures governi ng agency conpliance with the
Nati onal Environnmental Policy Act set forth in 50 CFR parts 1500-1508, 7 CFR part 1b,
Forest Service Manual Chapter 1950, and Forest Servi ce Handbook 1909. 15.

* * *x Kk %

Revocati on--the cessation of a special use authorization by action of an authorized of -
ficer before the end of the specified period of occupancy or use for reasons set forth in
§251.60(a) (1) (i), (a)(2)(i), (g), and (h) of this subpart.

* *x * % *

Sound busi ness nanagenent principles--a phrase that refers to accepted industry practices
or nmethods of establishing fees and charges that are used or applied by the Forest Service
to help establish the appropriate charge for a special use. Exanples of such practices
and nethods include, but are not Iimted to, appraisals, fee schedul es, conpetitive bid-

di ng, negotiation of fees, and application of other econom c factors, such as cost effi-
ci ency, supply and denmand, and adm nistrative costs.

* * *x * %

Suspensi on--a tenporary revocati on of a special use authorization

* * *x Kk %

Term nation--the cessation of a special use authorization by operation of |aw or by oper-
ation of a fixed or agreed-upon condition, event, or time as specified in an authorization
wi t hout the necessity for any decision or action by the authorized officer; for exanple,
expiration of the authorized termor transfer of the authorized i nprovenent to anot her

party.
36 CFR § 251.54

3. Revise 8251.54 to read as fol | ows:
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36 CFR § 251.54

8§251. 54 Proposal and application requirements and procedures.

(a) Early notice. Wen an individual or entity proposes to occupy and use Nationa

Forest System | ands, the proponent is required to contact the Forest Service office(s) re-
sponsi bl e for the managenent of the affected |and as early as possible in advance of the
proposed use.

(b) Filing proposals. Proposals for special uses nust be filed in witing with or
presented orally to the District Ranger or Forest Supervisor having jurisdiction over the
affected land (8200.2 of this chapter), except as foll ows:

(1) Proposals for projects on lands under the jurisdiction of two or nore adninistrative
units of the Forest Service may be filed at the nost conveni ent Forest Service office hav-
ing jurisdiction over part of the project, and the proponent will be notified where to
di rect subsequent conmuni cati ons;

(2) Proposals for cost-share and other road easements to be issued under 8§ 251.53(j) nust
be filed in accordance with regulations in 8212.10(c) and (d) of this chapter; and

(3) Proposals for oil and gas pipeline rights-of-way crossing Federal |ands under the
jurisdiction of two or nore Federal agencies nust be filed with the State Ofice, Bureau
of Land Managenent, pursuant to regulations at 43 CFR part 2882.

(c) Rights of proponents. A proposal to obtain a special use authorization does not
grant any right or privilege to use National Forest Systemlands. Rights or privileges to
occupy and use National Forest System | ands under this subpart are conveyed only through
i ssuance of a special use authorization

(d) Proposal content--(1) Proponent identification. Any proponent for a special use au-
thori zati on must provide the proponent's nane and mailing address, and, if the proponent
is not an individual, the nane and address of the proponent's agent who is authorized to
recei ve notice of actions pertaining to the proposal

(2) Required information--(i) Noncommercial group uses. Paragraphs (d)(3) through (d)(5)
of this section do not apply to proposals for nonconmercial group uses. A proponent for
nonconmer ci al group uses shall provide the foll ow ng:

(A) A description of the proposed activity;

(B) The location and a description of the National Forest Systemlands and facilities the
proponent would |like to use;

(© The estimted nunber of participants and spectators;

(D) The starting and ending time and date of the proposed activity; and
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(E) The nanme of the person or persons 21 years of age or older who will sign a special
use authorization on behalf of the proponent.

(ii) Al other special uses. At a mininum proposals for special uses other than noncom
merci al group uses must include the information contained in paragraphs (d)(3) through
(d)(5) of this section. |In addition, if requested by an authorized officer, a proponent
in one of the follow ng categories nmust furnish the information specified for that cat-

egory:

(A) If the proponent is a State or |ocal governnent agency: a copy of the authorization
under which the proposal is nade;

(B) If the proponent is a public corporation: the statute or other authority under which
it was organized

(O If the proponent is a Federal Government agency: the title of the agency officia
del egated the authority to file the proposal

(D) If the proponent is a private corporation
(1) Evidence of incorporation and its current good standi ng;

(2) If reasonably obtainable by the proponent, the nanme and address of each sharehol der
owni ng three percent or nore of the shares, together with the nunber and percentage of any
cl ass of voting shares of the entity which such sharehol der is authorized to vote;

(3) The nane and address of each affiliate of the entity;

(4) In the case of an affiliate which is controlled by the entity, the nunber of shares
and the percentage of any class of voting stock of the affiliate that the *65965 entity
owns either directly or indirectly; or

(5) In the case of an affiliate which controls that entity, the nunber of shares and the
percent age of any class of voting stock of that entity owned, either directly or indir-
ectly by the affiliate; or

(E) If the proponent is a partnership, association, or other unincorporated entity: a
certified copy of the partnership agreenent or other similar docunent, if any, creating
the entity, or a certificate of good standing under the |aws of the State.

(3) Technical and financial capability. The proponent is required to provide sufficient
evidence to satisfy the authorized officer that the proponent has, or prior to commence-
nment of construction will have, the technical and financial capability to construct, oper-
ate, mamintain, and term nate the project for which an authorization is requested, and the
proponent is otherw se acceptabl e.

(4) Project description. Except for requests for planning permts for a major devel op-
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nment, a proponent nust provide a project description, including maps and appropriate re-
source information, in sufficient detail to enable the authorized officer to deternine the
feasibility of a proposed project or activity, any benefits to be provided to the public,
the safety of the proposal, the lands to be occupied or used, the terns and conditions to
be included, and the proposal's conpliance with applicable |aws, regulations, and orders.

(5) Additional information. The authorized officer may require any other information and
data necessary to determne feasibility of a project or activity proposed; conpliance with
applicable laws, regulations, and orders; conpliance with requirenments for associ ated
cl earances, certificates, permts, or licenses; and suitable terns and conditions to be
included in the authorization. The authorized officer shall make requests for any addi-
tional information in witing.

(e) Pre-application actions. (1) Initial screening. Upon receipt of a request for any
proposed use other than for noncomercial group use, the authorized officer shall screen
the proposal to ensure that the use neets the follow ng mnimumrequirenents applicable to
al |l special uses:

(i) The proposed use is consistent with the [aws, regul ations, orders, and policies es-
tablishing or governing National Forest Systemlands, with other applicable Federal |aw,
and with applicable State and | ocal health and sanitation | aws.

(ii) The proposed use is consistent or can be made consistent with standards and
guidelines in the applicable forest |and and resource managenment plan prepared under the
Nati onal Forest Managenent Act and 36 CFR part 219.

(iii) The proposed use will not pose a serious or substantial risk to public health or
safety.

(iv) The proposed use will not create an exclusive or perpetual right of use or occu-
pancy.

(v) The proposed use will not unreasonably conflict or interfere with adm nistrative use

by the Forest Service, other schedul ed or authorized existing uses of the National Forest
System or use of adjacent non-National Forest System | ands.

(vi) The proponent does not have any deli nquent debt owed to the Forest Service under
terns and conditions of a prior or existing authorization, unless such debt results froma
deci sion on an adm nistrative appeal or froma fee review and the proponent is current
wi th the paynent schedul e.

(vii) The proposed use does not involve ganbling or providing of sexually oriented com
nerci al services, even if permtted under State |aw

(viii) The proposed use does not involve mlitary or paramlitary training or exercises
by private organi zations or individuals, unless such training or exercises are federally
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f unded.

(i x) The proposed use does not involve disposal of solid waste or disposal of radioactive
or other hazardous substances.

(2) Results of initial screening. Any proposed use other than a nonconmercial group use
t hat does not neet all of the mnimumrequirenents of paragraphs (e)(1)(i)-(ix) of this

section shall not receive further evaluation and processing. |n such event, the author-
i zed officer shall advise the proponent that the use does not neet the mininumrequire-
nments. |f the proposal was subnitted orally, the authorized officer may respond orally.

If the proposal was made in witing, the authorized officer shall notify the proponent in
witing that the proposed use does not neet the m ninmumrequirenents and shall sinultan-
eously return the request.

(3) CGuidance and information to proponents. For proposals for nonconmercial group use as
wel |l as for those proposals that neet the mni mumrequirenments of paragraphs
(e)(1)(i)-(ix), the authorized officer, to the extent practicable, shall provide the pro-
ponent gui dance and information on the follow ng:

(i) Possible Iand use conflicts as identified by review of forest |and and resource man-
agenment pl ans, | andownership records, and other readily avail abl e sources;

(ii) Proposal and application procedures and probable tinme requirenments;
(iii) Proponent qualifications;

(iv) Applicable fees, charges, bonding, and/or security requirenments;
(v) Necessary associ ated cl earances, permts, and |icenses;

(vi) Environnental and nanagemnent considerations;

(vii) Special conditions; and

(viii) identification of on-the-ground investigations which will require tenporary use
permts.

(4) Confidentiality. If requested by the proponent, the authorized officer, or other
Forest Service official, to the extent reasonable and authorized by [aw, shall hold con-
fidential any project and programinformation reveal ed during pre-application contacts.

(5) Second-1evel screening of proposed uses. A proposal which passes the initial screen-
ing set forth in paragraph (e)(1) and for which the proponent has submitted i nformation as
required in paragraph (d)(2)(ii) of this section, proceeds to second-|evel screening and

consideration. |In order to conplete this screening and consideration, the authorized of-
ficer may request such additional information as necessary to obtain a full description of
t he proposed use and its effects. An authorized officer shall reject any proposal, in-

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



Westlaw:

63 FR 65950- 01 FOR EDUCATI ONAL USE ONLY Page 39
63 FR 65950-01, 1998 W. 817453 (F.R)
(Cite as: 63 FR 65950)

cluding a proposal for conmercial group uses, if, upon further consideration, the officer
det ermi nes that:

(i) The proposed use would be inconsistent or inconpatible with the purposes for which
the | ands are nanaged, or with other uses; or

(ii) The proposed use would not be in the public interest; or
(iii) The proponent is not qualified; or

(iv) The proponent does not or cannot denonstrate technical or economc feasibility of
t he proposed use or the financial or technical capability to undertake the use and to
fully comply with the ternms and conditions of the authorization; or

(v) There is no person or entity authorized to sign a special use authorization and/or
there is no person or entity willing to accept responsibility for adherence to the terms
and conditions of the authorization

(6) NEPA compliance for second-I|evel screening process. A request for a special use au-
thorization that does not neet the criteria established in paragraphs (e)(5)(i) through
(e)(5)(v) of this section does not constitute an agency proposal as defined in 40 CFR
*65966 1508.23 and, therefore, does not require environmental analysis and docunentation

(f) Special requirements for certain proposals. (1) G| and gas pipeline rights-of-way.
These proposals nust include the citizenship of the proponent(s) and disclose the identity
of its participants as foll ows:

(i) Citizens of another country, the |laws, custonms, or regulations of which deny sinilar
or like privileges to citizens or corporations of the United States, shall not own an ap-
preciable interest in any oil and gas pipeline right-of-way or associated permt; and

(ii) The authorized officer shall notify the House Committee on Resources and the Senate
Conmittee on Energy and Natural Resources pronptly upon receipt of a proposal for a
right-of-way for a pipeline twenty-four (24) inches or nore in diameter, and no right-
of -way for such a pipeline shall be granted until sixty (60) days (not counting days on
whi ch the House of Representatives or the Senate has adjourned for nore than three (3)
days) after a notice of intention to grant the right-of-way, together with the authorized
officer's detailed findings as to terns and conditions the officer proposes to inpose, has
been subnmitted to such committees, unless each comrittee by resolution waives the waiting
peri od.

(2) Electric power transm ssion |lines 66 KV or over. Any proposal for authority to con-
struct and maintain a facility for the generation of electric power and energy or for the
transm ssion or distribution of electric power and energy of 66 kilovolts or higher under
this section nmust be referred to the Secretary of Energy for consultation
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(3) Major devel oprment. Proponents of a najor devel opnent nmay submit a request for a plan-
ning permt of up to 10 years in duration. Requests for a planning permt nust include
the informati on contained in paragraphs (d)(1) through (d)(3) of this section. Upon com
pletion of a master devel opnent pl an devel oped under a planning permt, proponents nay
then submit a request for a long-termauthorization to construct and operate the devel op-
ment. At a minimum a request for a long-termpernit for a najor devel opnent nust include
the informati on contained in paragraphs (d)(1) and (d)(2)(ii) through (d)(5) of this sec-
tion. Issuance of a planning pernmit does not prejudice approval or denial of a subsequent
request for a special use permt for the devel oprent.

(g) Application processing and response. (1) Acceptance of applications. Except for pro-
posal s for noncommrercial group uses, if a request does not neet the criteria of both
screening processes or is subsequently denied, the proponent nust be notified with a wit-
ten expl anation of the rejection or denial and any witten proposal returned to the pro-
ponent. If a request for a proposed use neets the criteria of both the initial and
second-1 evel screening processes as described in paragraph (e) of this section, the au-
thorized officer shall notify the proponent that the agency is prepared to accept a wit-
ten formal application for a special use authorization and shall, as appropriate or neces-
sary, provide the proponent guidance and information of the type described in paragraphs
(e)(3)(i) through (e)(3)(viii) of this section

(2) Processing applications. (i) Upon acceptance of an application for a special use au-
thori zation other than a planning permt, the authorized officer shall evaluate the pro-
posed use for the requested site, including effects on the environnent. The authorized
of ficer may request such additional information as necessary to obtain a full description
of the proposed use and its effects.

(ii) Federal, State, and | ocal government agencies and the public shall receive adequate
noti ce and an opportunity to conment upon a special use proposal accepted as a formal ap-
plication in accordance wi th Forest Service NEPA procedures.

(iii) The authorized officer shall give due deference to the findings of another agency
such as a Public Uility Conm ssion, the Federal Regul atory Energy Conmi ssion, or the In-
terstate Commerce Commission in |lieu of another detailed finding. |If this information is
already on file with the Forest Service, it need not be refiled, if reference is nmade to
the previous filing date, place, and case nunber.

(iv) Applications for noncommercial group uses nust be received at |east 72 hours in ad-
vance of the proposed activity. Applications for noncomercial group uses shall be pro-
cessed in order of receipt, and the use of a particular area shall be allocated in order
of receipt of fully executed applications, subject to any relevant limtations set forth
in this section.

(v) For applications for planning pernits, including those issued for a nmjor devel opnment
as described in paragraph (f)(3) of this section, the authorized officer shall assess only
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the applicant's financial and technical qualifications and determine conpliance with other
applicable laws, regulations, and orders. Planning pernits may be categorically excluded
from docunentation in an environnental assessnent or environmental inpact statenent pursu-
ant to Forest Service Handbook 1909.15 (36 CFR 200.4).

(3) Response to applications for noncomercial group uses. (i) Al applications for non-
commer ci al group uses shall be deemed granted and an authorization shall be issued for
t hose uses pursuant to the determ nation as set forth below, unless applications are
denied within 48 hours of receipt. Where an application for a nonconmercial group use has
been granted or is deened to have been granted and an authorization has been issued under
this paragraph, an authorized officer may revoke that authorization only as provided under
§251.60(a) (1) (i).

(ii) An authorized officer shall grant an application for a special use authorization for
a nonconmerci al group use upon a determ nation that:

(A) Authorization of the proposed activity is not prohibited by the rules at 36 CFR part
261, subpart B, or by Federal, State, or local law unrelated to the content of expressive
activity;

(B) Authorization of the proposed activity is consistent or can be nade consistent with
t he standards and guidelines in the applicable forest |and and resource management pl an
requi red under the National Forest Managenent Act and 36 CFR part 219;

(C The proposed activity does not materially inpact the characteristics or functions of
the environnentally sensitive resources or lands identified in Forest Service Handbook
1909. 15, chapter 30;

(D) The proposed activity will not delay, halt, or prevent administrative use of an area
by the Forest Service or other schedul ed or existing uses or activities on National Forest
System | ands, including but not linmted to uses and activities authorized under parts 222,
223, 228, and 251 of this chapter

(E) The proposed activity does not violate State and | ocal public health [ aws and regul a-
tions as applied to the proposed site. Issues addressed by State and |ocal public health
| aws and regul ations as applied to the proposed site include but are not limted to:

(1) The sufficiency of sanitation facilities;
(2) The sufficiency of waste-disposal facilities;
(3) The availability of sufficient potable drinking water;

(4) The risk of disease fromthe physical characteristics of the proposed site or natura
conditions associated with the proposed site; and *65967

(5) The risk of contami nation of the water supply;
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(F) The proposed activity will not pose a substantial danger to public safety. Consider-
ations of public safety must not include concerns about possible reaction to the users
identity or beliefs fromnon-nmenbers of the group that is seeking an authorization and
shall be limted to the foll ow ng:

(1) The potential for physical injury to other forest users fromthe proposed activity;

(2) The potential for physical injury to users fromthe physical characteristics of the
proposed site or natural conditions associated with the proposed site

(3) The potential for physical injury to users from schedul ed or existing uses or activ-
ities on National Forest System |l ands; and

(4) The adequacy of ingress and egress in case of an energency;

(G The proposed activity does not involve mlitary or paramilitary training or exercises
by private organi zations or individuals, unless such training or exercises are federally
funded; and

(H A person or persons 21 years of age or ol der have been designated to sign and do sign
a special use authorization on behalf of the applicant.

(iii) If an authorized officer denies an application because it does not neet the criter-
ia in paragraphs (g)(3)(ii)(A) through (g)(3)(ii)(H of this section, the authorized of-

ficer shall notify the applicant in witing of the reasons for the denial. |If an altern-
ative time, place, or manner will allow the applicant to neet the eight evaluation criter-
ia, an authorized officer shall offer that alternative. |If an application is denied

sol ely under paragraph (g)(3)(ii)(C of this section and all alternatives suggested are
unacceptable to the applicant, the authorized officer shall offer to have conpleted the
requi site environmental and other analyses for the requested site. A decision to grant or
deny the application for which an environnental assessnent or an environnental inpact
statement is prepared is subject to the notice and appeal procedures at 36 CFR part 215
and shall be made within 48 hours after the decision beconmes final under that appeal pro-
cess. A denial of an application under paragraphs (g)(3)(ii)(A) through (g)(3)(ii)(H of
this section constitutes final agency action and is inmrediately subject to judicial re-

Vi ew.

(4) Response to all other applications. Based on evaluation of the infornation provided
by the applicant and other rel evant information such as environnmental findings, the au-
thori zed officer shall decide whether to approve the proposed use, approve the proposed
use with nodi fications, or deny the proposed use. A group of applications for simlar uses
havi ng m nor environnental inpacts nmay be evaluated with one anal ysis and approved in one
deci si on.

(5) Authorization of a special use. Upon a decision to approve a special use or a group
of simlar special uses, the authorized officer may i ssue one or nore special use author-

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



Westlaw:

63 FR 65950- 01 FOR EDUCATI ONAL USE ONLY Page 43
63 FR 65950-01, 1998 W. 817453 (F.R)
(Cite as: 63 FR 65950)

i zations as defined in 8251.51 of this subpart.

36 CFR § 251.56

4. In 8251.56, revise paragraphs (a) and (d)(2), to read as foll ows:

36 CFR 8§ 251.56

§251.56 Ternms and conditions.
(a) Ceneral. (1) Each special use authorization nust contain
(i) Ternms and conditions which will:

(A) Carry out the purposes of applicable statutes and rules and regul ati ons issued there-
under ;

(B) Mnimze danmage to scenic and esthetic values and fish and wildlife habitat and oth-
erwi se protect the environnent;

(C Require conpliance with applicable air and water quality standards established by or
pursuant to applicable Federal or State |aw, and

(D) Require conpliance with State standards for public health and safety, environnental
protection, and siting, construction, operation, and nai ntenance if those standards are
nore stringent than applicabl e Federal standards.

(ii) Such terms and conditions as the authorized officer deens necessary to:

(A) Protect Federal property and econom c interests;

(B) Manage efficiently the lands subject to the use and adjacent thereto;

(C) Protect other lawful users of the |ands adjacent to or occupi ed by such use;
(D) Protect lives and property;

(E) Protect the interests of individuals living in the general area of the use who rely
on the fish, wildlife, and other biotic resources of the area for subsistence purposes;

(F) Require siting to cause the |east danage to the environment, taking into considera-
tion feasibility and other rel evant factors; and

(G O herwi se protect the public interest.

(2) Authorizations for use of National Forest Systemlands may be conditioned to require
State, county, or other Federal agency |licenses, pernits, certificates, or other approval
docunents, such as a Federal Communication Commission |icense, a Federal Energy Regul atory
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Conmi ssion license, a State water right, or a county building permt.

* * *x Kk %

(d)***

(2) Hol ders of special use authorizations for high risk use and occupancy, such as, but
not limted to, powerlines and oil and gas pipelines, shall be held Iiable for all injury,
| oss, or dammge, including fire suppression costs, caused by the holder's use or occu-
pancy, without regard to the holder's negligence, provided that maxinumliability shall be
specified in the special use authorization as determ ned by a risk assessnment, prepared in
accordance with established agency procedures, but shall not exceed $1, 000,000 for any one
occurrence. Liability for injury, loss, or danage, including fire suppression costs, in
excess of the specified maxi num shall be deternined by the | aws governing ordinary negli -
gence of the jurisdiction in which the danage or injury occurred.

* * *x * %

36 CFR § 251.57

5. In 8251.57, renove paragraph (h), redesignate paragraph (i) as (h), and revise para-
graph (a) to read as foll ows:

36 CFR 8§ 251.57

§251.57 Rental fees.

(a) Except as otherw se provided in this part or when specifically authorized by the Sec-
retary of Agriculture, special use authorizations shall require the paynent in advance of
an annual rental fee as determined by the authorized officer

(1) The fee shall be based on the fair market value of the rights and privil eges aut hor-
i zed, as determ ned by appraisal or other sound busi ness management principles.

(2) Where annual fees of one hundred dollars ($100) or |ess are assessed, the authorized
officer may require either annual payment or a paynent covering nore than one year at a
time. |f the annual fee is greater than one hundred dollars ($100), hol ders who are
private individuals (that is, acting in an individual capacity), as opposed to those who
are comercial, other corporate, or business or governnent entities, may, at their option
el ect to nake either annual paynments or paynents covering nore than one year

* * *x * %

36 CFR § 251.59

6. Revise 8251.59 to read as fol |l ows:
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36 CFR § 251.59

8§251.59 Transfer of authorized inprovenents.

If the holder, through death, voluntary sale, transfer, or through enforcenent of a valid
| egal proceeding or operation of |aw, ceases to be the owner of the authorized inprove-
ments, the authorization term nates upon change of ownership. Except for easenents issued
under authorities other than 8251.53(e) and | eases and easenents under 8251.53(1) of this
subpart, the new *65968 owner of the authorized inprovenents nust apply for and receive a
new speci al use authorization. The new owner must mneet requirenments under applicable reg-
ulations of this subpart and agree to conply with the terns and conditions of the author-

i zation and any new terns and conditions warranted by existing or prospective circum
st ances.

36 CFR 8§ 251.60

7. Anend 8§251.60 as follows:
a. Renove paragraph (g);
b. Redesignate paragraphs (h), (i), and (j) as (g), (h), and (i), respectively; and

c. Revise paragraphs (a)(2), (b), (e), (f), and newly redesignated (g), (h), and (i) to
read as foll ows:

36 CFR § 251.60

§251. 60 Termninati on, revocation, and suspension
(a)***

(2) Al other special uses. (i) Revocation or suspension. An authorized officer may re-
voke or suspend a special use authorization for all other special uses, except an easenent
i ssued pursuant to 8251.53 (e) and (I):

(A) For nonconpliance with applicable statutes, regulations, or the terms and conditions
of the authorization;

(B) For failure of the holder to exercise the rights or privileges granted,;
(O Wth the consent of the hol der; or

(D) At the discretion of the authorized officer for specific and conpelling reasons in
the public interest.

(ii) Admnistrative review. Except for revocation or suspension of an easenent issued
pursuant to 8251.53 (e) and () of this subpart, a suspension or revocation of a speci al

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



Westlaw:

63 FR 65950- 01 FOR EDUCATI ONAL USE ONLY Page 46
63 FR 65950-01, 1998 W. 817453 (F.R)
(Cite as: 63 FR 65950)

use aut horization under this paragraph is subject to administrative appeal and review in
accordance with 36 CFR part 251, subpart C, of this chapter.

(iii) Termnation. For all special uses except noncommercial group uses, a special use
aut hori zation term nates when, by its terns, a fixed or agreed-upon condition, event, or
time occurs. Termination of a special use authorization under this paragraph does not in-
vol ve agency action and is not subject to adm nistrative or judicial review

(b) For purposes of this section, the authorized officer is that person who issues the
aut hori zation or that officer's successor

* * *x Kk %

(e) Except when i medi ate suspensi on pursuant to paragraph (f) of this section is indic-
ated, the authorized officer shall give the holder witten notice of the grounds for sus-
pensi on or revocation under paragraph (a) of this section and reasonable tine to cure any
nonconpl i ance, prior to suspension or revocation pursuant to paragraph (a) of this sec-
tion,

(f) I'nredi ate suspension of a special use authorization, in whole or in part, may be re-
qui red when the authorized officer deens it necessary to protect the public health or
safety or the environment. |In any such case, within 48 hours of a request of the hol der
t he superior of the authorized officer shall arrange for an on-site review of the adverse
conditions with the holder. Following this review, the superior officer shall take pronmpt
action to affirm nodify, or cancel the suspension

(g) The authorized officer may suspend or revoke easenents issued pursuant to 8251.53 (e)
and (1) of this subpart under the Rules of Practice Governing Formal Adjudicatory Admnis-
trative Proceedings instituted by the Secretary under 7 CFR 1.130 through 1.151. No ad-
mnistrative proceeding shall be required if the easenent, by its terns, provides that it
term nates on the occurrence of a fixed or agreed-upon condition, event, or tine.

(h)(1) The Chief may revoke any easenent granted under the provisions of the Act of Ccto-
ber 13, 1964, 78 Stat. 1089, 16 U. S.C. 534:

(i) By consent of the owner of the easenent;
(ii) By condemmation; or
(iii) Upon abandonment after a 5-year period of nonuse by the owner of the easenent.

(2) Before any such easement is revoked for nonuse or abandonnment, the owner of the ease-
ment shall be given notice and, upon the owner's request nade within 60 days after receipt
of the notice, an opportunity to present relevant information in accordance with the pro-
vi sions of 36 CFR part 251, subpart C, of this chapter

(i) Upon revocation or ternination of a special use authorization, the holder nust renove
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within a reasonable tinme the structures and i nprovenents and shall restore the site to a
condi tion satisfactory to the authorized officer, unless the requirement to renove struc-
tures or inprovenents is otherwi se waived in witing or in the authorization. |If the

hol der fails to renpbve the structures or inprovenents within a reasonabl e period, as de-

term ned by the authorized officer, they shall becone the property of the United States,

but hol der shall remain Iiable for the costs of renoval and site restoration

36 CFR § 251.61

8. In 8251.61, revise paragraph (c) to read as foll ows:

36 CFR § 251.61

§251. 61 Modifications.

* * *x * %

(c) A holder shall obtain prior approval fromthe authorized officer for nodifications to
approved uses that involve any activity inpacting the environment, other users, or the
public.

36 CFR § 251.64

9. In 8251.64, add two sentences at the end of paragraph (a) to read as foll ows:

36 CFR 8§ 251.64

§251. 64 Renewal s.

(a) * * * Special uses nay be reauthorized upon expiration so |long as such use renains
consistent with the decision that approved the expiring special use or group of uses. |If
significant new information or circunstances have devel oped, appropriate environnental
anal ysi s nust acconpany the decision to reauthorize the special use.

* * *x Kk %

36 CFR 8§ 251.65

10. Revise 8251.65 to read as foll ows:

36 CFR § 251.65

8§251.65 Information collection requirenents.

The rules of this subpart governing special use applications (8251.54 and § 251.59),
terms and conditions (8251.54), rental fees (8251.57), and nodifications (8251.61) specify
the information that proponents or applicants for special use authorizations or holders of
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exi sting authorizations nmust provide in order for an authorized officer to act on a re-
qguest or administer the authorization. As such, these rules contain infornmation require-
nments as defined in 5 CFR part 1320. These information requirenents are assigned OvB Con-
trol Nunmber 0596-0082.

Dat ed: Cctober 31, 1998.

Anne Kennedy,

Deputy Under Secretary, Natural Resources and Environment.

Note: The followi ng exhibit will not appear in the Code of Federal Regul ations.

Bl LLI NG CODE 3410-11-P
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