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I am speaking and writing for myself and not as a representative of The University of Montana or the Montana University System.
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Federal-State Conflicts

-NPS/FWS decisions to preempt Alaska’s hunting & 
predator control regulations
-Wolf control in federal wilderness
-Lead ammunition & condors on National Forests
-Mountain goats in the Manti-La Sal National Forest
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Presenter
Presentation Notes
Conflicts between federal and state governments in the management of wildlife on federal lands have intensified in recent years. Most recently, for example, the National Park Service (NPS) and Fish and Wildlife Service (FWS) tried to restrict the state of Alaska’s sport hunting and predator control laws on federal lands managed by these agencies.  These rules generated significant controversy, in part because of how rarely federal agencies assert such power and authority.  Soon after the FWS action, Congress used its authority under the Congressional Review Act to abolish the FWS rule, and the Park regulations are being undone as well.  Other examples include actions taken by the State of Idaho to manipulate wolf populations within the Frank Church River of No Return Wilderness; the State of Utah’s introduction of non-native mountain goats now on the Manti-La Sal National Forest; and conflict and litigation surrounding the use of lead ammunition and its impact on endangered condors on National Forest System lands. In the latter case, the USFS argued in court that the regulation of hunting is administered by the state of Arizona and the USFS had no interest in changing a “longstanding deference” to the state in matters of hunting and fishing.



Presenter
Presentation Notes
The most recent controversy is Secretary of Interior Ryan Zinke’s Memorandum on state fish and wildlife management authority on Interior lands and waters.  This Memo received national media attention and was generally covered as either Interior “reaffirming state primacy” over wildlife management on federal lands or as the Secretary problematically yielding or deferring to states for wildlife management on federal lands.I’ve structured my talk today so that I can deconstruct the Secretary’s Memo paragraph-by-paragraph and make connections between it and my team’s research focused on the disputed authority to manage fish and wildlife on federal lands.  



“In 1983, the Department codified 
in the United States Code of Federal 
Regulations, 43 C.F.R. Part 24, 
establishing a policy that Federal 
authority exists for specified 
purposes while State authority 
regarding fish and resident wildlife 
remains the comprehensive 
backdrop applicable in the absence 
of specific, overriding Federal law. 
This 35 year-old rule is more 
relevant today than ever.”

Presenter
Presentation Notes
I’ll start with the Memo’s introductory paragraph that introduces the regulations on which the Memo is based.  In short, the Secretary  is “reaffirming” and emphasizing one of the major themes found in the regulations: the broad powers of the States to manage wildlife, including on federal lands.  As we’ll see, the Memo draws selectively from these regulations and it requires all Bureaus and Offices in Interior to “better align” their regulations, policies and guidance with state preferences.  But some obfuscation is found right from the get-go.  What the Memo refers to as a “rule” is in fact a policy statement that was not subject to the rulemaking requirements of the Administrative Procedure Act. 



On State Power & Authority

“…Federal authority exists for 
specified purposes while State 
authority…remains the 
comprehensive backdrop…

Presenter
Presentation Notes
Emphasized throughout the Memo are the broad powers of the States to manage wildlife on federal lands.  State authority is the “comprehensive backdrop.” 



On State Power & Authority

“…Federal authority exists for 
specified purposes while State 
authority…remains the 
comprehensive backdrop…
“…must recognize the fundamental role of the 
States…”

Presenter
Presentation Notes
Interior must recognize “the fundamental role of the States.”



On State Power & Authority

“…Federal authority exists for 
specified purposes while State 
authority…remains the 
comprehensive backdrop…
“…must recognize the fundamental role of the 
States…”
“The Department recognizes States as first-line 
authorities for fish and wildlife management…”

Presenter
Presentation Notes
States as “first-line authorities.”



“Comprehensive backdrop applicable in the absence 
of specific, overriding Federal law.”

The Unanswered

Presenter
Presentation Notes
But the Memo’s language about State power, just like the regulations on which it is based, is often qualified in important ways, like here:



“Comprehensive backdrop applicable in the absence 
of specific, overriding Federal law.”

The Unanswered
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Presentation Notes
Or by saying “where States have primary authority and responsibility” (a phrase right out of the regulations), but without explaining the “where” part of the sentence.



“Comprehensive backdrop applicable in the absence 
of specific, overriding Federal law.”

The Unanswered

Presenter
Presentation Notes
Or this:  “except as otherwise required by Federal Law.”As our Article shows, the most plausible construction of this language is that the States manage wildlife (including regulating hunting, fishing, and trapping) up to the point where the federal government determines that state regulated activities conflict with federal law and regulation.    The Memo, just like the regulations on which it is based, is unclear and evasive in places, which is one reason why there has been increasing conflict and confusion about the authority to manage wildlife on federal lands.   



The Project
-To provide an 
authoritative review of the 
legal and policy context of 
wildlife management on 
federal land
-To provide a more 
common understanding 
between federal and state 
agencies
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And this is why the Bolle Center was asked to provide a comprehensive review of the issue with the objective of providing a more common understanding between federal and state agencies.  



The Project
-To provide an 
authoritative review of the 
legal and policy context of 
wildlife management on 
federal land
-To provide a more 
common understanding 
between federal and state 
agencies

Presenter
Presentation Notes
The Article was published last year by Environmental Law and I want to thank the Law School and the students we worked with in standing by us through all the controversy the Article ended up causing, all of it unnecessary.  (Additional supplemental material, including our congressional briefing, a declaration of mine in the mountain goat case just referenced, and a reader-friendly frequently asked questions section designed for federal land managers is available at http://www.cfc.umt.edu/bolle/federal-lands-wildlife/)



Findings & Analysis

Presenter
Presentation Notes
I’ll now begin applying some of our findings and analysis to the Secretary’s Memo.  The Article debunks some of the common myths surrounding the management of wildlife on federal lands, myths that are also found in the Memo.  In our view, these myths have generated unnecessary confusion and conflict between federal and state governments.  



Findings & Analysis
-The constitutional questions 
regarding the authority to 
manage wildlife on federal lands 
are largely settled

-The U.S. Constitution grants the 
federal government vast authority 
to manage its lands and wildlife 
resources, fulfill its treaty 
obligations, and control interstate 
commerce, even when the states 
object.

“We hold today that the 
Property Clause also gives 
Congress the power to 
protect wildlife on the 
public lands, state law 
notwithstanding.”

Kleppe v. New Mexico 
(1976)

Presenter
Presentation Notes
I’ll begin with the constitutional context.  Our review shows that courts recognize that states have well-established historical responsibility over wildlife within their borders….BUT this authority is neither exclusive nor necessarily dominant.  The courts have been remarkably clear in upholding the federal government’s vast authority to manage its lands and wildlife resources (its property), to fulfill its treaty obligations, and to control interstate commerce—which is the constitutional basis of transboundary wildlife conservation.  



43 C.F.R. §24.3(a)
Under the Property Clause of the Constitution, Congress is given 
the power to “make all needful Rules and Regulations respecting 
the Territory or other Property belonging to the United States.” In 
the exercise of power under the Property Clause, Congress may 
choose to preempt State management of fish and wildlife on 
Federal lands and, in circumstances where the exercise of power 
under the Commerce Clause is available, Congress may choose to 
establish restrictions on the taking of fish and wildlife whether or 
not the activity occurs on Federal lands, as well as to establish 
restrictions on possessing, transporting, importing, or exporting 
fish and wildlife. Finally, a third source of Federal constitutional 
authority for the management of fish and wildlife is the treaty 
making power. This authority was first recognized in the 
negotiation of a migratory bird treaty with Great Britain on behalf 
of Canada in 1916.

Presenter
Presentation Notes
While the Secretary’s Memo makes no reference to this constitutional context and the basic principle of federal supremacy and preemption, the regulations on which the Memo is based does so.  This is exhibit one in the Memo’s cherry picking of the regulations.  And we cannot answer the question of “where States have primary authority” without understanding these “general jurisdictional principles,” as outlined in the regulations.  



Findings & Analysis
The Federal Obligation

Federal land management 
agencies have statutory 
and regulatory obligations, 
and not just discretion, to 
manage and conserve fish 
and wildlife on federal 
lands, contrary to the myth 
that “the states manage 
wildlife, federal land 
agencies only manage 
wildlife habitat.” 
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Presenter
Presentation Notes
The funder of our research described our Article as “two parts Nyquil, one part Red Bull.”  The Nyquil comes in our review of federal land laws, regulations and policies pertaining to wildlife management.  We get into the weeds, covering everything from cooperation and coordination provisions to savings clauses.  This review of federal land law is also necessary in order to determine “where States have primary authority and responsibility.”In reviewing these federal land systems, we show that federal agencies not only have the discretion to conserve and manage wildlife on federal lands, but often an obligation to do so.  This review dispels the myth that “states manage wildlife, federal land agencies only manage wildlife habitat.” We found the mantra repeated throughout our study and it was commonly made by state and federal agencies in multiple cases and contexts.  Part of the mantra’s endurance is due to the states’ traditional role in regulating hunting, fishing, and trapping on multiple use lands administered by the USFS and BLM.  But wildlife management goes beyond setting harvest levels and methods of take.  In any case, the myth is wrong from a legal standpoint, limited from a biological one, and problematically simplifies the complexity of wildlife-habitat relationships. It leads to fragmented approaches to wildlife conservation, unproductive battles over agency turf, and an abdication of federal responsibility over wildlife conservation.  



The Habitat Myth
-No basis in federal land 
law

National Park System

“[To] promote and regulate the use of the Federal areas 
known as national parks, monuments, and reservations . . . 
by such means and measures as conform to the 
fundamental purpose . . . to conserve the scenery and the 
natural and historic objects and the wild life therein and to 
provide for the enjoyment of the same in such manner and 
by such means as will leave them unimpaired for the 
enjoyment of future generations.”  

Presenter
Presentation Notes
The legal deficiencies of this myth are easy to see.  Here, for example, is the 1916 National Park Service Organic Act.  The statute references wildlife, not just wildlife habitat.  



The Habitat Myth
-No basis in federal land 
law

National Wildlife Refuge System

“[T]o administer a national network of lands and waters for the 
conservation, management, and where appropriate, restoration of the 
fish, wildlife, and plant resources and their habitats within the United 
States for the benefit of present and future generations of Americans.”

“In administering the system the Secretary shall- (A) provide for the 
conservation of fish, wildlife, and plants, and their habitat within the 
system; (B) ensure that the biological integrity, diversity, and 
environmental health of the System are maintained for the benefit of 
present and future generations of Americans…” (1997 Improvement 
Act)

Presenter
Presentation Notes
The wildlife conservation mandate is even more well-defined for the National Wildlife Refuges.The wildlife conservation mandates given to the NPS and FWS are unambiguous in the obligation to prioritize the conservation of fish and wildlife. 



The Habitat Myth
-No basis in federal land 
law

National Forest System

“It is the policy of the Congress that the national 
forests are established and shall be administered for 
outdoor recreation, range, timber, watershed, and 
wildlife and fish purposes.” (MUSYA 1960)

“[To] provide for a diversity of plant and animal 
communities based on the suitability and capability of 
the specific land area in order to meet overall multiple-
use objectives.” (NFMA 1976)

Presenter
Presentation Notes
The wildlife habitat mantra is most often invoked in the context of USFS and BLM management, so let’s look at these laws and regulations next.The multiple use mandates given to both agencies require that these lands be managed for fish and wildlife purposes, with no distinction made between wildlife and wildlife habitat. The multiple use mandates provide the USFS and BLM considerable discretion, but that does not mean that the agencies can arbitrarily opt out of managing fish and wildlife where laws or regulations require such management.  The National Forest Management Act provides a more substantive and enforceable mandate for the USFS.  This law distinguishes the USFS from the BLM.  



The Habitat Myth
-No basis in federal land 
law

Public Lands Managed by BLM

“[T]he management of the public lands and their various 
resource values …including, but not limited to, recreation, 
range, timber, minerals, watershed, wildlife and fish, and 
natural scenic, scientific and historical values; and 
harmonious and coordinated management of the various 
resources without permanent impairment of the 
productivity of the land and the quality of the environment 
with consideration being given to the relative values of the 
resources and not necessarily to the combination of uses 
that will give the greatest economic return or the greatest 
unit output.” (FLPMA 1976)

Presenter
Presentation Notes
The Federal Land Policy Management Act (FLPMA) provides the BLM with no wildlife diversity mandate and it possesses more discretion than other federal land agencies. But this discretion is limited by FLPMA and its regulations. Multiple use is defined in the Act to include “wildlife and fish.”The Act also requires the BLM’s land use planning process to “give priority to the designation and protection of areas of critical environmental concern [ACECs]” and “to protect and prevent irreparable damage” to the “fish and wildlife resources” found within these areas. Furthermore, whatever discretion the BLM has regarding wildlife conservation becomes much less relevant once a species found on BLM lands is protected by the ESA.



“I reaffirm the authority of the States to exercise their broad 
trustee and police powers as stewards of the Nation’s fish 
and wildlife species on public lands and waters under the 
jurisdiction of the Department.”

Presenter
Presentation Notes
I’ll move next to another common theme in the Secretary’s Memo:  that States manage wildlife as a public trust resource.  



“I reaffirm the authority of the States to exercise their broad 
trustee and police powers as stewards of the Nation’s fish 
and wildlife species on public lands and waters under the 
jurisdiction of the Department.”
“The 50 State governments…serve as trustees for fish and 
wildlife species resident in the respective States.”



“I reaffirm the authority of the States to exercise their broad 
trustee and police powers as stewards of the Nation’s fish 
and wildlife species on public lands and waters under the 
jurisdiction of the Department.”
“The 50 State governments…serve as trustees for fish and 
wildlife species resident in the respective States.”
“State governments effectively function as trustees of fish 
and wildlife resources…”

Presenter
Presentation Notes
The term is used throughout the Memo.  



-The common claim that 
“states own wildlife”—as 
basis to challenge federal 
authority—a “legal fiction.”

-Do States really manage 
wildlife as a public trust?

Presenter
Presentation Notes
This is some tricky terrain (and where some of the Red Bull in the Article might be found).From a legal standpoint, the word “trust” and “trustee” implies ownership.  One of the most common claims made by the States (and the Association of Fish and Wildlife Agencies) is that they own wildlife and manage it as a public trust.  And the so-called “North American Model of Wildlife Conservation” views the public trust doctrine as the basis of state wildlife law.  But here is the problem: our research revealed that states seem to most frequently reference ownership and a public trust in wildlife when declaring broad powers to manage it in opposition to federal interests.  And the courts make clear that state assertions of wildlife ownership are subordinate to the federal government’s statutory and trust obligations over federal lands.  The Supreme Court, in Hughes v. Oklahoma (1979), called claims of State ownership of wildlife—when used as a basis to challenge federal authority—a “19th century legal fiction.”We also found that while States talk freely about their “wildlife trust” duties and the public trust doctrine as applied to wildlife, they have done little to nothing to explain what this means in terms of management.  Nor have most States answered the question of what affirmative conservation duties go along with their trust responsibilities.  In short, States often claim the powers of a trustee without the accompanying responsibilities.  And speaking for myself, I think the state wildlife management paradigm—from the way in which wildlife is funded to the way decisions get made via commission—is anathema to basic trust management principles.  



-The common claim that 
“states own wildlife”—as 
basis to challenge federal 
authority—a “legal fiction.”

-Do States really manage 
wildlife as a public trust?

-State & federal 
governments have trust 
responsibilities

-In federal land laws

Presenter
Presentation Notes
Also not mentioned in the Secretary’s Memo is the public trust that is embedded in federal land laws and policies.  This federal trust duty is frequently referenced in case law, is national in scope and application, and goes beyond game species.  The following slides show how many federal land laws include trust-like language pertaining to the national interest in federal lands and wildlife, non-impairment of their resources, and an intergenerational responsibility that further clarifies the federal obligation to conserve wildlife.  (And how can wildlife on federal land that is managed to the benefit of all Americans, be primarily the trust responsibility of a State, whose authority and responsibility extends only to its own citizens, and not to all Americans?)



The Public Trust in Federal Lands & Wildlife

NEPA: The federal government’s responsibility to use 
all practicable means to “fulfill the responsibilities of 
each generation as trustee of the environment for 
succeeding generations.” 



The Public Trust in Federal Lands & Wildlife

NEPA: The federal government’s responsibility to use 
all practicable means to “fulfill the responsibilities of 
each generation as trustee of the environment for 
succeeding generations.” 

The Wilderness Act: Congress secured “for the 
American people of present and future generations 
the benefits of an enduring resource of wilderness.”



The Public Trust in Federal Lands & Wildlife

NPS Organic Act: conservation….“in such manner and 
by such means as will leave them unimpaired for the 
enjoyment of future generations.”



The Public Trust in Federal Lands & Wildlife

NPS Organic Act: conservation….“in such manner and 
by such means as will leave them unimpaired for the 
enjoyment of future generations.”

NWR Improvement Act: “to administer a national 
network of lands and waters for the conservation, 
management, and where appropriate, restoration of 
the fish, wildlife, and plant resources and their 
habitats within the United States for the benefit of 
present and future generations of Americans.”



The Public Trust in Federal Lands & Wildlife

MUSYA: to manage multiple uses in a combination 
“that will best meet the needs of the American 
people . . . without impairment of the productivity of 
the land.”



The Public Trust in Federal Lands & Wildlife

MUSYA: to manage multiple uses in a combination 
“that will best meet the needs of the American 
people . . . without impairment of the productivity of 
the land.”
NFMA: “the public interest” and serving “the 
national interest” in the renewable resources 
program.



The Public Trust in Federal Lands & Wildlife

MUSYA: to manage multiple uses in a combination “that 
will best meet the needs of the American people . . . 
without impairment of the productivity of the land.”
NFMA: “the public interest” and serving “the national 
interest” in the renewable resources program.
FLPMA: recognizes “the national interest” in public lands 
and requires multiple-use management to “meet the 
present and future needs of the American people” as 
well as “long-term needs of future generations,” and to 
do so “without permanent impairment of the 
productivity of the land and the quality of the 
environment.”



“The Secretary… reaffirms that fish 
and wildlife must be maintained for 
their ecological, cultural, 
educational, historical, aesthetic, 
scientific, recreational, economic, 
and social values to the people of 
the United States, and that these 
resources are held in public 
trust by the Federal and State 
governments for the benefit 
of present and future 
generations of  Americans.”

36 C.F.R. §24.1(b)

Presenter
Presentation Notes
And this is one of the most significant omissions in the Secretary’s Memo: while the Secretary was sure to reaffirm the trustee role of the States, he failed to mention that the regulations make clear that fish and wildlife are held in public trust by State and federal governments.  



“The 50 State governments have extensive capacities and 
competencies to exercise their responsibilities to serve as 
trustees for fish and wildlife species resident in the respective 
States.”

Presenter
Presentation Notes
Another theme of the Memo is the capacity of state wildlife agencies, especially in reference to hunting, fishing, and trapping.  



“The 50 State governments have extensive capacities and 
competencies to exercise their responsibilities to serve as 
trustees for fish and wildlife species resident in the respective 
States.”
State fish and wildlife agencies provide “citizens with the 
opportunity to enjoy those fish and wildlife species through 
regulated hunting, fishing, and trapping.”
“State governments have consistency demonstrated their 
commitment to sustaining fish and wildlife resources in 
perpetuity…[and]…have taken extensive measures to protect 
and conserve rare fish and wildlife species…”

Presenter
Presentation Notes
To be clear, nowhere in our Article do we question the competency and professionalism of those working within state wildlife agencies.  State agencies, like their federal counterparts, are essential to saving all species.  



State Wildlife Governance
-State institutional 
biases for fish & game
-The user-pay, user-
benefit model of state 
wildlife funding
-The hunting-centric 
North American Model 
of Wildlife 
Conservation
-Often leads to 
mistrust, conflict & 
litigation

Nie

Presenter
Presentation Notes
But like others, we question the paradigm of state wildlife governance.  There are institutional and financial biases at the state level that lead to a prioritization of species that can be hunted, fished and trapped.  The consumptive emphasis is also clear in the North American Model of Wildlife Conservation.  The bias also stems from the user-pay, user-benefit model of state wildlife funding.  This means that hunting, fishing and trapping-derived revenue make up between 60 and 90 percent of the typical state fish and wildlife agency budget (Organ et al., 2012).  We explain in our Article how this paradigm often leads to conflict and litigation, as there is often a deep mistrust in a state’s willingness and capacity to conserve nongame species and predators. It also explains the position of states in some intergovernmental disputes, as decisions made by federal land agencies can have implications for state wildlife agency budgets that are so dependent on fish and game-generated revenue.  



“Yet what is hidden from most 
Americans is another impending fish 
and wildlife crisis. For every 
game species that is 
thriving, hundreds of 
nongame species are in 
decline. Unlike the conservation 
finance system that was created for 
game and sport fish, there is no 
comparable funding mechanism to 
manage the majority of fish and 
wildlife under state stewardship. As a 
result, thousands of species of birds, 
frogs, turtles and even the iconic 
monarch butterfly are slipping 
through the cracks and could become 
endangered in the future.”

Presenter
Presentation Notes
While the Secretary’s Memo extols the capacity of state wildlife agencies, there is a broad, bipartisan recognition that the situation is much more dire.  Here, for example, is a finding from the Blue Ribbon Panel on Sustaining America’s Diverse Fish and Wildlife Resources: There are also two bills in Congress—the Recovering America’s Wildlife Acts (H.R. 4647 & S. 3223)—that are aimed at fixing the nongame funding problem at the state level.  



“…the effective stewardship of fish and wildlife requires the 
cooperation of the various States and the Federal 
Government.”

Presenter
Presentation Notes
The Secretary’s understanding of “cooperation” will be the last theme I discuss. I could not agree with this sentence any more.  



“…the effective stewardship of fish and wildlife requires the 
cooperation of the various States and the Federal 
Government.”
Interior to “encourage a good neighbor policy with the 
States.”

Presenter
Presentation Notes
And, of course, good neighbor’s make for good policy.  



“Within 45 days of this Memorandum, all Bureaus and Offices 
complete a review of all regulations, policies, and guidance 
that pertains to the conservation and management of fish 
and wildlife species on lands and water under the jurisdiction 
that are more restrictive than otherwise applicable State 
provisions…”

“Within 90 days, each Bureau and Office referenced provide 
the Deputy Secretary a report containing detailed 
recommendations for the respective Bureau or Office to 
better align its regulations, policies, and guidance with State 
provisions.”

Presenter
Presentation Notes
But then things get weird.  And this is the most disconcerting part of the Memo, where it moves from rhetoric to action, ordering Interior Bureaus and Offices to essentially align federal regulations, policies and guidance with State provisions.  And since “State provisions” is not explained in the Memo, it’s a good bet to assume it will be interpreted as “State preferences.”  And consider, again, some of the federal land laws shown in previous slides:  many of these statutes, by congressional design, are more restrictive and conservation-oriented than “State provisions.”The Secretary’s Memo turns the constitutional principle of federal preemption and supremacy on its head: it has the potential of making federal law and the national interest in wildlife conservation subservient to a more narrow range of state interests.  



-Cooperation ≠ unlawful 
deference to state interests

-A problematic tendency for 
federal agencies to 
reflexively acquiesce to state 
positions that are counter to 
federal law and regulation.

Presenter
Presentation Notes
Our Article speaks to this issue directly:  cooperation is not the same as the unlawful deference to State interests.  One of our central findings is the problematic tendency for federal agencies to reflexively acquiesce to state demands, even when counter to federal law and regulation.  (Background: We found federal agencies responding to states in a varied and often inconsistent fashion. Rare is the situation where a federal agency challenges state interests, such as the case with the NPS and FWS in Alaska. More common is a federal agency sending mixed messages about its authority over wildlife on federal lands, sometimes flexing its muscle, sometimes acquiescing to the states, and sometimes doing everything it can to watch from the sideline. This inconsistency may be why questions about wildlife management on federal lands have resurfaced with such force in recent years. Federal acquiescence is most apparent in the context of managing wilderness areas. We saw instances of federal agencies actively degrading wilderness values in favor of state-sponsored non-wilderness benefits, such as the BLM and FWS permitting supplemental wildlife water in desert environments through flawed analyses, manipulating areas by developing them in such ways as to be less natural – all to reach the state’s target for game species. And we saw instances of federal agencies passively allowing the degradation of wilderness values, such as the USFS not stopping the state of Idaho’s manipulation of the wolf population to increase the elk population – again, trammeling an area and making it less natural to suit state hunting targets.)



Moving Forward

-To work constructively within 
the carefully crafted legal 
framework provided by the 
U.S. Constitution and federal 
land law rather than against it

-By embracing the 
conservation obligations that 
are inherent in federal lands 
and wildlife trust 
management this chapter 
shall be construed as 
affecting the jurisdiction or responsibilities of the 
several States with respect to wildlife and fish in the national 
forests.

Presenter
Presentation Notes
We conclude our Article by taking cooperation seriously, as it is essential to the conservation of fish and wildlife that depend on the actions of federal, state and tribal governments.  In this context of cooperation, we recommend that federal and state agencies work within the carefully crafted legal framework provided by the U.S. Constitution and federal land law, rather than against it, and by embracing the conservation obligations that are inherent in federal lands and wildlife trust management. 



Moving Forward

-To work constructively within 
the carefully crafted legal 
framework provided by the 
U.S. Constitution and federal 
land law rather than against it

-By embracing the 
conservation obligations that 
are inherent in federal lands 
and wildlife trust 
management this chapter 
shall be construed as 
affecting the jurisdiction or responsibilities of the 
several States with respect to wildlife and fish in the national 
forests.

-To better utilize existing 
opportunities in federal land 
law for intergovernmental 
cooperation
-Cooperation as a mutual and 
reciprocal process—a two 
way street
-States to participate in 
existing federal processes
-Federal agencies provided 
new opportunities to 
participate at state-level

Presenter
Presentation Notes
There are multiple opportunities already provided in federal land law for intergovernmental cooperation and coordination, from the ESA to planning statutes to NEPA. These processes are under-utilized by the States and they offer an opportunity to prevent conflicts from emerging and to harmonize federal and state trust obligations over wildlife.  But expectations are important here: none of these cooperation/coordination provisions require the federal government to follow state preferences and they do not permit the federal agency to relinquish its statutory obligations, even in the face of state dissent.  We also view intergovernmental cooperation as a two way street, meaning that if states get a privileged position in federal decision making, then federal agencies should be provided new opportunities to participate in wildlife decisions at the state-level.  



Supplemental 
information (and FAQs) 
available @ 
www.cfc.umt.edu/bolle/
federal-lands-wildlife
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