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ANNA CONLEY"
The Storm of a Century — Separation of Powers in the United States in 2025

I. Introduction and Summary

2025 ushered in the storm of the century for separation of powers in the United States.
The U.S. Constitution’s (“the Constitution”) design of three co-equal branches has morphed into
an overly powerful Executive, a subservient Congress, and a fractionalized judiciary. The result
is an absence of checks on an Executive lacking institutional restraint or respect for other
branches of government.

Section II of this Article discusses the separation of powers design set forth in Articles I,
IT and III of the Constitution, which assumes that each branch of government will do two things:
(1) Exercise “ambition” by utilizing the power allocated to it under the Constitution, and (2)
Adhere in good faith to constitutional norms such as institutional restraint. Section II then
provides a brief overview of the Executive’s abuses of the Constitution and separation of powers
in 2025.

Section III begins the discussion of how we got here. It discusses the unitary executive
theory that conceives of the executive branch as an indivisible unit under the President’s
unfettered control. Section III also discusses the U.S. Supreme Court’s (hereinafter “the Court™)
expansion of executive immunity in 7rump v. U.S. and ramifications of this expansive immunity,
including prosecution of the President’s political enemies and abuse of the pardon power.
Additionally, a majority of the Court’s adherence to the unitary executive theory has resulted in
presidential power to remove nearly all executive officials without adherence to statutory
protections for such officials.

Section IV analyzes two ways in which Congress’ Article I power has contracted. First,
the Court has taken it, and second, Congress has given it away. When the Court hands power to
the Executive, it is taking it from Congress. Additionally, the current relationship between the
Executive and Congress is no longer about checks and balances, but about party loyalty over
branch independence. Congress’ inaction in the face of executive refusal to enforce federal
legislation regarding TikTok is an excellent example of Congress’ willing subservience to an
overly aggressive Executive.

Section V explores three examples of a fault line fractionalizing the federal judiciary,
including: (1) The Court’s repeated stays of lower court orders enjoining executive action, (2)
Abolition of nationwide injunctions in 7rump v. Casa, and (3) Recent insistence by U.S.
Supreme Court Justices (“Justices”) that U.S. federal district courts (hereinafter “lower courts”™)
adhere to the Court’s emergency orders despite such orders contradicting precedent, not serving
as merits rulings, and containing little to no explanation. While the lower courts have tried to
check the Executive’s violations of separation of powers, the Court has deferred to the Executive
and admonished lower courts to do the same. As a result, we have an out-of-control Executive
with no other branch willing or able to rein it in.

* Anna Conley is an Associate Professor of Law at the Alexander Blewett I11 School of Law at the University of
Montana. She can be reached at anna.conley@mso.umt.edu. Thank you to Constance Van Kley for her useful review
of this article. Given the length, purpose and current subject matter of this piece, I have not referenced the
significant published and draft scholarly works relating to the issues discussed. I have relied on several scholars’
regular newsletters, which I recommend to readers looking to follow unfolding separation of powers issues in the
United States, including Bob Bauer and Jack Goldsmith’s Executive Functions, Steve Vladeck’s One First, Amy
Howe’s SCOTUSblog, and William Baude and Dan Epps’ Divided Argument. All mistakes and omissions are mine
alone.
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II.  U.S. Separation of Powers Design and the Current State of Disarray

The doctrine of “separation of powers” separates the powers entrusted to the legislative,
executive and judicial branches in Articles I, I and III of the Constitution, respectively. This
doctrine prohibits one branch from interfering with or usurping another branch’s constitutionally-
assigned function. The U.S. design of separation of powers built off the political ideas of John
Locke and Charles Montesquieu to protect individual liberty.! In Federalist No. 47, James
Madison observed “accumulation of all powers, legislative, executive, and judiciary, in the same
hands, whether of one, a few, or many, and whether hereditary, self-appointed, or elective, [is]
the very definition of tyranny. . . [T]he preservation of liberty requires that the three great
departments of power should be separate and distinct.” 2

To prevent “‘gradual concentration’ of power in the same hands” the Constitution diffuses
power across the three branches of federal government and across federal and state
governments.® To this end, the Founders envisioned each branch’s “ambition” to defend against
potential encroachments by other branches.* As explained by Madison:

But the great security against gradual concentration of the several powers in the

same department, consists in giving to those who administer each department the

necessary constitutional means and personal motives to resist encroachments of the

others. The provision for defense must in this, as in all other cases, be made

commensurate to the danger of attack. Ambition must be made to counteract

ambition.’
Put simply — each branch will flex its own strength in relation to the other, and this will create a
balance of power across the branches. References to these concepts espoused by Locke and
Montesquieu and in founding era documents like the Federalist are not relegated to history and
scholarly works, but are regularly found in current Court and lower court decisions.® The Court
continues to consistently emphasize that “the Constitution diffuses power the better to secure
liberty.”’

While separation of powers conceives of diffusing power through each branch’s robust
exercise of its own powers, the delicate balance can be upended. For example, while lifetime
appointment is designed to foster judicial independence and enable the judiciary to act as a check
on the other branches, it assumes that judges will not usurp power from other branches through
constitutional interpretation of its own or other branches’ authority. Likewise it assumes that the
judiciary will not upset the balance of powers by stripping or over endowing other branches with

1

2 THE FEDERALIST NO. 47 (James Madison) (1788).

3 See Seila L. LLC v. Consumer Fin. Prot. Bureau, 591 U.S. 197, 223 (2020) (citing THE FEDERALIST NO. 51 (James
Madison) (1788)).

4 THE FEDERALIST NO. 51 (James Madison) (1788).

SId.

6 See e.g., Dep’t of Transp. v. Ass’n of Am. R.R., 575 U.S. 43, 72-75 (2015) (Thomas, J., concurring); Mistretta v.
U.S., 488 U.S. 361, 394 (1989); Seila L. LLC, 591 U.S. at 265 (Kagan, J., dissenting); Trump v. CASA, Inc., 606
U.S. 831, 924 (2025) (Jackson, J., dissenting).

7 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952) (Jackson, J., concurring). See also Immigr. &
Naturalization Serv. v. Chadha, 462 U.S. 919, 959 (1983) (“With all the obvious flaws of delay, untidiness, and
potential for abuse, we have not yet found a better way to preserve freedom than by making the exercise of power
subject to the carefully crafted restraints spelled out in the Constitution.”); Collins v. Yellen, 594 U.S. 220, 245
(2021) (“As we have explained on many prior occasions, the separation of powers is designed to preserve the liberty
of all the people.”).
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power through constitutional interpretation. This delicate balance also requires the executive and
legislative branches to act with institutional restraint and respect for other branches’ authorities.

The Constitution contemplates clear but porous lines between the branches. Almost 100
years ago, Justice Holmes observed “the machinery of government would not work if it were not
allowed a little play in its joints.”® Similarly, the Founders warned that unless the three branches
“be so far connected and blended as to give to each a constitutional control over the others, the
degree of separation which the maxim requires, as essential to a free government, can never in
practice be duly maintained.” In 1952, Justice Jackson set forth his famous conception of
separation of powers in Youngstown Sheet & Tube Co. v. Sawyer as follows:

While the Constitution diffuses power the better to secure liberty, it also

contemplates that practice will integrate the dispersed powers into a

workable government. It enjoins upon its branches separateness but

interdependence, autonomy but reciprocity. Presidential powers are not

fixed but fluctuate depending upon their disjunction or conjunction with

those of Congress.!'°

The Youngstown framework identified three categories of executive action: (1) Actions
pursuant to “express or implied authority of Congress” when executive authority is “at its
maximum” because it includes Article II and delegated Article I powers; (2) A “zone of twilight”
in which the Executive acts in ways that implicate Congress’ Article I power and “Congressional
inertia, indifference or quiescence” enables the executive action; and (3) When the Executive
acts in ways “incompatible with the expressed or implied will of Congress” and therefore the
Executive’s “power is at its lower ebb” because it relies only on Article II power and must
consider the incursion into Congress’ Article I power.!!

Today in 2025, the Executive is running rampant in all three tiers of Youngstown’s
executive action paradigm. The current Executive has abused its core Article II powers through
pardons of insurrectionists,'? political prosecutions,!* and threatened executive agency
enforcement actions for political revenge.'* Despite Article I’s mandate that “[n]o money shall be
drawn from the Treasury, but in Consequence of Appropriations made by Law,”!> the current
Executive has disregarded congressional appropriations in its spending decisions.!® Despite
Congress’ Article I power to declare war,!” the Executive has engaged in extrajudicial killings of

8 Bain Peanut Co. v. Pinson, 282 U.S. 499, 501 (1931).

° THE FEDERALIST NO. 48 (James Madison). For a useful catalog of Court opinions discussing Madison’s relatively
flexible view of separation of powers, see Mistretta, 488 U.S. at 380.

19 Youngstown Sheet & Tube Co., 343 U.S. at 635 (Jackson, J., concurring).

1 1d. at 635-38.

12 Granting Pardons and Commutation of Sentences for Certain Offenses Relating to the Events at or Near the
United States Capitol on January 6, 2021 (January 20, 2025), available at https://www.whitehouse.gov/Presidential-
actions/2025/01/granting-pardons-and-commutation-of-sentences-for-certain-offenses-relating-to-the-events-at-or-
near-the-united-states-capitol-on-january-6-2021/.

13 Alan Feuer, Trump 5 Retribution Campaign Leaves D.C. Prosecutor s Office in Crisis, N.Y. TIMES, Nov. 2, 2025.
14 Geoff Bennett & Karina Cuevas, Trump’s “censorship and control” campaign threatens press freedom, FCC
commissioner says, PBS News, July 29, 2025.

5U.S. CoNST. art. I, § 9, cl. 9.

16 See Qunta Jurecic, et al, How are courts and Congress handling the impoundment crisis?, LAWFARE, March 6,
2025, available at https://www.lawfaremedia.org/article/lawfare-daily--the-impoundment-crisis--one-month-in.
17U.S. CoNsT. art. I, § 8, cl. 11 (“Congress shall have the power . . . [t]o declare War . . . and make Rules concerning
Captures on Land and Water”).
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individuals on boats in the ocean suspected of smuggling drugs.!® Despite Congress’ power to
regulate immigration pursuant to Article I’s naturalization and necessary and proper clauses, '’
the Executive is engaging in mass deportation and deporting individuals to war-torn countries
like South Sudan.?°

How did this happen? Several factors coalesced to create this perfect storm, including: (1)
judicial endorsement of the unitary executive theory and a resultant expansion of executive
immunity and contraction of legislative power, (2) Congress’ continued abdication of its Article I
power to the Court and the Executive, and (3) Fractionalization of the judicial power between the
Court and lower courts, with the Court using its final decision-making authority to enable the
Executive’s abuse of its Article II powers and steamrolling of the legislative branch.

III.  Recent Expansion of Executive Power Under the Unitary Executive Theory

The unitary executive theory, followed to varying degrees by a current majority of the
Court, sees the executive branch as one indivisible unit under the near-complete control of the
President alone. Chief Justice Roberts summed up this theory for a majority of the Court in 2020
as follows: “divide power everywhere except for the Presidency, and render the President
directly accountable to the people through regular elections. . . [[]ndividual executive officials
will still wield significant authority, but that authority remains subject to the ongoing supervision
and control of the elected President.”! The reasoning behind the unitary executive theory is that
because only the President is accountable to the voters who elect him or her, the President cannot
delegate away decision-making to executive officials, and therefore, must exercise responsibility
over executive officials.??

The unitary executive theory broadly interprets Article II’s “vesting” and “take care”
clauses. The “vesting” clause states “[t]he executive Power shall be vested in a President of the
United States of America.”?* The Court has repeatedly recognized that the President is the only
person who constitutes a branch of government under the Constitution.?* Similarly, the Court
recently interpreted the “take care” clause, which requires the President to “take care that the
Laws be faithfully executed,” to mean that “[i]nvestigative and prosecutorial decisionmaking is
‘the special province of the Executive Branch,’ . . . and the Constitution vests the entirety of the
executive power in the President.”?® Additionally, pursuant to the unitary executive theory,
Article II's take care clause gives the President expansive ability to appoint, control and remove
executive officials and employees without interference from other branches.?’

a. Expansion of Executive Immunity

18 Charlie Savage, U.S. Kills More Suspected Drug Runners: What s Happened So Far, N.Y. TIMES, Oct. 28, 2025
(“13 strikes have killed 57 people so far”).

9 U.S. CoNST. art. I, § 8, cl. 4 & 18 (“Congress shall have the power . . . [t]o establish a uniform Rule of
Naturalization . . . and “[t]o make all Laws which shall be necessary and proper for carrying into Execution the
foregoing Powers”).

20U.S. completes deporting 8 men _from various nations to South Sudan after weeks of legal battles, PBS NEWS, July
5, 2025.

2L See Seila L. LLC v. Consumer Fin. Prot. Bureau, 591 U.S. 197, 224 (2020).

22 See id.

B U.S. CoNST. art. II, § 1.

2 Trump v. U.S., 603 U.S. 593, 610 (2024) (“The President ‘occupies a unique position in the constitutional
scheme,’ as ‘the only person who alone composes a branch of government’”’) (citations omitted).

23 U.S. CONST. Art. 11, § 2, cl. 2.

26 Trump, 603 U.S. at 617 (citations omitted).

27 See discussion at infia, § 11Lb.
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The Court’s grant of broad executive immunity from criminal prosecution in 2024 in
Trump v. U.S. vastly expanded the President’s Article IT power.?® After President Trump lost the
2020 election, a grand jury indicted him on August 1, 2023 on four counts for actions that
occurred during his presidency in 2019.2° Most of the alleged acts related to President Trump’s
false allegations of voter fraud, attempts to undermine the electoral college system by pressuring
state elected officials, attempts to get the U.S. Department of Justice to conduct sham election-
related criminal investigations and attempts to use his ceremonial role on January 6, 2021 during
the electoral votes certification proceeding to alter election results.*® Both the lower court and the
appellate court held that former presidents had no criminal immunity for alleged crimes
committed while in office.?! President Trump appealed, and the Court reversed.

This case only addresses criminal immunity for former presidents relating to their actions
while in office. It is well-established under U.S. law that sitting presidents are immune from
criminal prosecution while in office. The Court held that former presidents enjoy “presumptive
immunity” from acts within the “outer perimeter” of the President’s “official responsibility.”3?
Within this outer perimeter is a subsection of “core constitutional powers” that the Constitution
gives solely to the President.?® The President’s pardon power under Article IT is an example of
such a core constitutional power because the Constitution entrusts it only to the President and no
other branch.?* In this category of actions, “the President is absolutely immune from criminal
prosecution for conduct within his exclusive sphere of constitutional authority.”*> The Court
interpreted the outer perimeter of the President’s official conduct broadly, holding the President
enjoys immunity for all actions “so long as they are ‘not manifestly or palpably beyond [his]
authority.””3¢ Courts are prohibited from considering the President’s intentions or alleged
criminality of his acts when determining whether an act is “official.”’

The Court justified its broad grant of criminal immunity along grounds similar to
previous caselaw addressing executive civil immunity, including negative implications that the
threat of such prosecution could have on a president’s willingness to take “bold and unhesitating
action.”® The Court expressed concern that criminal prosecution of a president could undermine
the Executive’s independence and therefore run counter to the Founders’ conception of
separation of powers.>

B Trump, 603 U.S. 593.

2 Id. at 602. The indictment charged President Trump with (1) conspiracy to defraud the United States in violation
of 18 U.S.C. §371, (2) conspiracy to obstruct an official proceeding in violation of §1512(k), (3) obstruction of and
attempt to obstruct an official proceeding in violation of §1512(c)(2), and (4) conspiracy against rights in violation
of §241.” Id. at 603.

30 1d. at 600-02.

3L U.S. v. Trump, 704 F.Supp.3d 196 (D.C. Dist. Ct. 2023); U.S. v. Trump, 91 F.4th 1173 (D.C. Cir. 2024).

32603 U.S. at 611.

33 Id. at 605.

34 U.S. CoNST. art. II, s. 2 (“The President . . . shall have Power to grant Reprieves and Pardons for Offenses against
the United States, except in Cases of Impeachment”). See Trump, 603 U.S. at 607-08 (identifying the pardon power,
the President’s “power to remove—and thus supervise” executive officers, and recognition of foreign countries as
core executive powers).

35 Trump, 603 U.S. at 607.

36 Id. at 614 (citations omitted).

37 Id. (emphasis added).

38 Id. at 610 (citing U.S. v. Nixon, 418 U.S. 683, 745 (1974)).

3 Id. at 616-18.
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Relative to the majority, the dissents of Justices Sotomayor and Jackson illustrate a
fundamentally different concept of separation of powers that puts less weight on intrusion to the
Executive and more weight on Congress’ Article I powers to criminalize conduct and courts’
ability to try all individuals for alleged crimes subject to robust criminal procedure protections.*
More specifically, Justice Sotomayor’s dissent took issue with the majority’s constitutional
interpretation, which ignored: (1)The absence of an express grant of executive immunity in the
Constitution while providing for legislative immunity in Article I, (2) State constitutions with
express immunity provisions for governors at the time of the founding, and (3) the Impeachment
Clause’s language specifying that impeached and convicted individuals shall “nevertheless be
liable and subject to Indictment, Trial, Judgment and Punishment, according to Law.”*!

Insulating presidential mandates to executive officials from any potential prosecution is a
clear manifestation of the unitary executive theory because it gives the President complete
control to direct criminal prosecutions and agency enforcement actions without concern for
potential accountability. Subject to this broad immunity standard, the current Executive’s abuse
of its core pardon powers and oversight over federal prosecutions are out of reach for Congress
to regulate or the courts to try. The only avenue for accountability is impeachment, which proved
politically untenable during President Trump’s first term.

b. Presidential Removal of Executive Officials

For decades, Congress has created independent agencies, boards and commissions to
regulate various aspects of federal law, such as the Federal Reserve Board, the Federal Trade
Commission and the National Labor Relations Board. When Congress creates these entities, it
creates positions for individuals to lead them. While such entities are generally situated within
the executive branch, Congress often creates protections for such individuals such as “for cause”
removal that prohibits the President from removing them without cause. If officials have no
protections against removal without cause by the President then executive officials must bend to
the President’s will or face removal. The unitary executive theory voids statutory protections
because such protections invade the President’s unfettered supervision over the executive branch
as a whole.

In 1935, in Humphrey's Executor v. United States, a unanimous Supreme Court upheld
for-cause removal restrictions for Commissioners within the Federal Trade Commission, an
independent federal agency that enforces consumer protection and antitrust laws.*? In 2020, the
Court narrowed, but did not expressly overrule Humphrey s Executor in Seila Law v. Consumer
Financial Protection Bureau.® In Seila, the Court held that under Article II, the President can
freely remove executive officers with two exceptions: (1) Congress can give for-cause removal
protections to a “multimember body of experts, balanced along partisan lines, that performed
legislative and judicial functions and [do] not exercise any executive power”;* and (2) “inferior
officers with limited duties and no policymaking or administrative authority.”*

40603 U.S. at 675, 701-04.

41603 U.S. at 665. See U.S. CONST., art. I, § 6, cl. 1 (“Senators and Representatives . . . shall in all Cases, except
Treason, Felony and Breach of the Peace, be privileged from Arrest during their Attendance at the Session of their
respective Houses, and in going to and returning from the same; and for any Speech or Debate in either House, they
shall not be questioned in any Place”).

42 Humphrey’s Ex’r v. U.S., 295 U.S. 602 (1935).

43 Seila L. LLC v. Consumer Fin. Prot. Bureau, 591 U.S. 197 (2020).

“Id. at 213.

4 Id. Dissenting justices argued that Congressional protections against removal do not violate separation of powers
unless they intrude on the President’s ability to perform his constitutionally assigned duties. Otherwise,
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When President Trump took office, his acting Solicitor General formally informed the
U.S. Senate that such protections “are unconstitutional” and that the President has “‘unrestricted’
removal power’” over “principal executive officers” with a very narrow exception that does not
apply to regulatory commissions.*® President Trump then began removing, without cause,
individuals appointed to positions in agencies, commissions and boards without regard to
statutory removal protections provided by Congress. Throughout 2025, individuals appointed to
leadership positions with statutory removal protections who the President has removed without
cause have filed suit challenging their removal. Relying on Humphrey's Executor, lower courts
have consistently entered preliminary and permanent injunctions enjoining the Executive from
removing them. The government has appealed such injunctions, and the Court has consistently
stayed the injunctions, which pauses them and allows the Executive to remove the person from
the position pending resolution of the merits of their removals.

The 2025 removal stay orders began with Trump v. Wilcox.*’ In that case, the lower court
enjoined President Trump’s removal of two executive officers. First, President Trump removed
Gwynne Wilcox without cause from the National Labor Relations Board, an independent federal
agency that Congress created, despite the fact that the law states board members can only be
removed after notice and hearing “for neglect of duty or malfeasance in office but for no other
cause.”® Second, President Trump removed Cathy Harris from the Merit Systems Protection
Board, an independent quasi-judicial agency that Congress created to protect federal employees’
rights, despite that statute’s language allowing removal by the President “only for inefficiency,
neglect of duty, or malfeasance in office.”*® Wilcox and Harris received favorable summary
judgment rulings and permanent injunctions reinstating them by the U.S. District Court for the
District of Columbia.>®

The government sought and obtained stays of these injunctions by the Court.>! In its four-
paragraph order, the Court justified the stay by reiterating a majority of the Justices’ position that
“[blecause the Constitution vests the executive power in the President, see Art. II, §1, cl. 1, he
may remove without cause executive officers who exercise that power on his behalf, subject to
narrow exceptions recognized by our precedents.”? The Court explained “[t]he stay reflects our
judgment that the Government is likely to show that both the [agencies at issue] exercise
considerable executive power,” but expressly did not decide whether the agencies at issue fall
within Humphrey’s allowable exceptions.>® The Court went on to explain that “[t]he stay also

Congressionally-created protections from unilateral presidential removal for appointed executive officials is well
within Congress’ powers to respond to an increasingly complex societal and economic reality. According to this
view, removal protections fall within Congress’ Article I power to “make all Laws which shall be necessary and
proper” for carrying out Congress’ other Article I powers and “all other Powers vested by this Constitution in the
Government of the United States, or in any Department or Officer thereof.” Id. at 254 (Kagan, J., dissenting).

46 Letter from Sarah M. Harris, Acting Solic. Gen., to Richard J. Durbin, Ranking Member of the U.S. Senate
Judiciary Comm., Re: Restrictions on the Removal of Certain Principal officers of the United States (Feb. 12, 2025)
(citations omitted). See also Aditya Bamzai & Peter M. Shane, The Removal Question: A Timeline and Summary of
the Legal Arguments, 78 STANFORD J. REV. ONLINE 64 (July 2025) (setting forth a legal development timeline and
arguments on both sides of the removal debate).

47 Trump v. Wilcox, 145 S.Ct. 1415 (2025).

4829 U.S.C. § 153(a).

95U.8.C. § 1202(d).

50 Wilcox v. Trump, 775 F.Supp.3d 215 (D.D.C. 2025); Harris v. Bessent, 775 F.Supp.3d 164 (D.D.C. 2025).

51145 S.Ct. 1415.

52 Id. at 1416.

S 1d
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reflects our judgment that the Government faces greater risk of harm from an order allowing a
removed officer to continue exercising the executive power than the wrongfully removed officer
faces from being unable to perform her statutory duty.”* In two other cases, Trump v. Boyle and
Trump v. Slaughter, the Court stayed injunctions from lower courts requiring reinstatement of a
Federal Trade Commissioner and Consumer Product Safety Commissioner.>> The result is that
these individuals remain removed from the position while the merits of their removals are
determined on appeal.

The Federal Reserve Board appears to be the one board potentially insulated from
presidential removal without cause. On August 25, 2025, President Trump removed Lisa Cook
from the Federal Reserve’s Board of Governors alleging she engaged in mortgage fraud.>® Ms.
Cook filed suit and obtained a preliminary injunction enjoining her removal, which the U.S.
Court of Appeals (hereinafter “court of appeals”) affirmed.>” On October 1, 2025 in Trump v.
Cook, the Court deferred President Trump’s stay application pending briefing and oral argument,
scheduled for January 2026.5® With this one exception, the Court has used its emergency power
to stay lower court orders to enable the Executive to ignore statutory protections for board,
commission and agency leaders pursuant to its adoption of the unitary executive theory. These
examples illustrate the unitary executive theory’s role in the current disfigurement of separation
of powers by expanding the President’s authority under Article II and putting up large walls
around other branches’ ability to check the Executive.

IV.  Contraction and Abrogation of Legislative Power

Congress has lost its power in two main ways — Congress has given it away to the
Executive and the Court has taken it. One would expect Congress to check the Executive’s
encroachment into Article I and lack of institutional restraint. Despite this, however, party loyalty
has led to Congress turning a blind eye to the Executive’s unconstitutional behavior to its own
branch’s detriment, further skewing the original constitutional separation of powers design.
Additionally, the Court’s recent expansion of executive power has simultaneously contracted
legislative power.

a. Congressional Inaction and Party Loyalty over Branch Ambition

Congress is willingly giving away its power to the Executive. The U.S. Senate has been
described as “the most powerful upper house in the world.”>® Senators are elected (not
appointed), enjoy long terms, and have significant explicit constitutional authority. As discussed
above, the current administration is engaging in widespread intrusion into Congress’ Article I
powers. Yet, because a slim majority of Congress is loyal to the President, Congress is not acting
as a check on the Executive. It appears that party loyalty is paramount to legislative supremacy

4 1d. at 1416-17

55 Trump v. Slaughter, 2025 WL 2582814, No. 25A264 (Sept. 8, 2025) (staying order reinstating Federal Trade
Commissioner Rebecca Slaughter); Trump v. Slaughter, 222 L. Ed. 2d 1233 (2025) (further staying order and
granting writ of certiorari before judgment); Trump v. Boyle, 145 S.Ct. 2653 (2025) (staying permanent injunction
reinstating Mary Boyle as member of Consumer Product Safety Commission and finding this result “is squarely
controlled” by the Court’s harm analysis in Wilcox.) The Court explained “[a]lthough our interim orders are not
conclusive as to the merits, they inform how a court should exercise its equitable discretion in like cases” /d. at
2954.

56 Letter from Donald J. Trump to Lisa D. Cook, Member, Board of Governors U.S. Federal Reserve System
(August 25, 2025).

57 Cook v. Trump, 2025 WL 2607761 (D.D.C. Sept. 9, 2025); Cook v. Trump, 25-5326 (D.C. Cir. Sept. 15, 2025).
58 Trump v. Cook, 222 L. Ed. 2d 1240 (2025).

59 Samuel C. Patterson & Anthony Mughan, Fundamentals of Institutional Design: The Functions and Powers of
Parliamentary Secondary Chambers, in N. BALDWIN & D. SHELL (EDS.), SECOND CHAMBERS 43 (2001).
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as both legislative houses allow the legislative branch to cede its authority to the Executive.
Congress’ recent inaction challenges the traditional separation of powers assumption that each
branch has “ambition” to use and preserve its power under the Constitution.

Although there are many examples of the legislative branch’s current lack of ambition,
one of the most notable is Congress’ inaction in response to the Trump administration’s refusal to
enforce legislation prohibiting TikTok from operating in the United States. In 2024, Congress
enacted, and President Biden signed, legislation prohibiting TikTok from operating in the United
States unless and until ByteDance, Ltd., its parent company operating in China, divested control
of it (hereinafter “the TikTok Act”).%! The Court unanimously upheld the constitutionality of the
TikTok Act in a challenge by its corporate owners, users and creators.®?

The TikTok Act was set to come into effect on January 19, 2025. However, on January
20, 2025, the day President Trump took office, he issued an Executive Order delaying
enforcement of the TikTok Act.%® The Executive Order explained that the “unfortunate timing” of
the TikTok Act prohibiting TikTok from operating one day before President Trump took office
“interferes” with the President’s ability to “assess the national security and foreign policy
implications” and “negotiate a resolution to avoid an abrupt shutdown of the TikTok platform
while addressing national security concerns.”®* As such, the Order directed “the Attorney
General not to take any action on behalf of the United States to enforce the Act for 75 days,” and
directed that no platform provider would be subject to liability for operating TikTok between
January 19 and 20, 2025.9

The Executive Order directed the Attorney General to issue letters to providers hosting
TikTok, such as Apple and Google, “stating there has been no violation of the statute and that
there is no liability” for allowing TikTok to operate since the law came into effect.%® The
Attorney General subsequently issued such letters to providers.®’ President Trump has issued
three subsequent executive orders extending the enforcement delay and prohibiting any
enforcement of the TikTok Act.5®

It is hard to think of a more blatant violation of separation of powers than the Executive
refusing to enforce a federal law that the Court unanimously held was constitutional. President
Trump’s refusal to enforce the TikTok Act, and direction to provide assurances to providers,
intrudes on Article I and breaches the Executive’s Article II duty to “take care that the Laws be
faithfully executed.”®® Despite this, Congress has passed no resolution or formal objection to the

0 THE FEDERALIST NO. 51, supra note 5.

8! Protecting Americans from Foreign Adversary Controlled Applications Act, Pub. L. No. 118-50, div. H, 138 Stat.
955 (2024). Another notable example is the Senate’s approval of the executive’s request to claw back $9 billion for
foreign aid and public broadcasting that had already been appropriated. See Catie Edmondson, Congress Agrees to
Claw Back Foreign Aid and Public Broadcast Funds, N.Y. TIMES (July 17, 2025).

62 TikTok Inc. v. Garland, 604 U.S. 56 (2025).

63 Exec. Order No. 14,166, 90 Fed. Reg. 8,611 (Jan. 20, 2025).

4 d.

S Id.

6 Id.

87 See April 5, 2025 Letters from U.S. Attorney General Pamela Bondi to various platform providers, available at
https://embed.documentcloud.org/documents/25989866-25-3980-nd-cal-response-
07032025/?utm_source=substack&utm medium=email.

% Exec. Order No. 14,352, 90 Fed. Reg. 47,219 (Sept. 25, 2025).

% U.S. CONST. art. II, § 3.
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enforcement delay other than a letter from three Democratic senators’® and a statement by one
Democratic senator on the Senate floor.”! As scholar Jack Goldsmith noted:

Congress has plenty of tools—appropriation and confirmation threats, subpoenas,

hearings, the leverage of the big beautiful bill and other laws the administration

wants, impeachment, and more—should it wish to protect the integrity of its

lawmaking power from executive abuse. But of course it lacks anything close to
institutional will to deploy these tools against the Trump administration.’?
Congress’ inaction in the face of this and many other intrusions into its Article I power by the
Executive is one of the main culprits for the current separation of powers disfiguration.
b. Judicial Expansion of Executive Power Means Contraction of Legislative
Power

Despite the Youngstown concept of blended powers, separation of powers has become a
zero-sum game. Each time the Court expands executive power, the result is a concurrent
reduction in legislative power. For example, the expansive executive immunity from criminal
prosecution created in Trump v. U.S. means Congress cannot regulate the President’s conduct
when passing federal criminal statutes. As another example, the Court’s generous view of the
Executive’s ability to remove officials voids statutorily created removal protections. The unitary
executive theory makes no room for legislative or judicial action within an expansive range of
Article II powers, and thereby, eliminates checks on the Executive.

Congress’ ambition or lack thereof becomes less important when the Court eliminates
large swaths of allowable legislative action. For example, the Court’s grant of executive criminal
immunity for certain acts is checkmate for the Executive because statutes criminalizing behavior
become void when applied to the President. As another example, when the Court interprets
Article II to allow the President to remove nearly every statutorily-created position on boards,
agencies or commissions, Congress has no recourse since the Court’s constitutional interpretation
is final.

V.  Fractionalization of Judicial Power

A less obvious but no less salient dynamic in the current separation of powers crisis is
fractionalization of the judicial power between the Court and the lower courts. Through stays,
limitations of nationwide injunctions, and mandates that lower courts follow cryptic and short
stay orders, the Court has stymied lower courts’ ability to check the Executive. Lower courts are
trying to prevent irreparable harm from the Executive’s unprecedented actions by using
preliminary injunctions and temporary restraining orders to preserve the status quo pending
resolution of the merits, and permanent injunctions where the parties agree to expedited merits
rulings. In many cases, such injunctions are nationwide, also known as “universal”, because they
enjoin executive action universally, as opposed to only relative to the parties.

When the Executive acts or states an intention to act, a negatively impacted plaintiff sues,
challenging the legality or constitutionality of the act, and seeks an injunction ordering the
Executive not to act. If a lower court enters an injunction, the Executive can appeal the
injunction and seek a “stay” of the injunction pending appeal. Generally, the party seeks a stay

70 Letter from U.S. Senators Edward J. Markey, Chris Van Hollen and Cory A. Booker to President Trump (March
24, 2025).

1119 Cong. Rec. S3478 (June 18, 2025) (statement of Sen. Cantwell). For a collection of Republican lawmakers’
statements regarding the enforcement delay, see Jack Goldsmith, Trump’s Continuing Illegal Refusal to Enforce the
TikTok Ban (June 19, 2025), available at https://www.execfunctions.org/p/trumps-continuing-illegal-refusal.

2 Goldsmith, supra note 72.
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from the lower court, then court of appeals, then the Court. A stay pauses the injunction, which
has the practical effect of saying “it’s okay Executive, go ahead and keep doing whatever the
plaintiff says is unlawful or unconstitutional while the courts figure out the merits.” Through
stays, the Court releases the Executive from any limits that lower courts place on its ability to
promulgate policy.

The current Executive’s actions require robust judicial review to act as a check on
unconstitutional actions by government actors. While lower courts have stepped up to this
charge, the Court has used its position atop the judicial hierarchy to stymie lower courts’ efforts
to check the Executive, resulting in a fault line between the Court and lower courts. This
fractionalization is manifested in three ways: (1) The Court’s consistent practice throughout 2025
of staying lower court injunctions enjoining executive action; (2) The Court’s limitations on
nationwide injunctions, and (3) The Court’s position that its emergency orders are binding on
lower courts despite such orders’ noncompliance with precedent and lack of reasoning.

a. The Court Stymying Lower Courts’ Check of the Executive Through Stays

In short orders with long and emphatic dissents, the Court is using its power to stay
orders pending appeal to block lower courts’ attempts to enjoin the Executive. Through stays, the
Court is promulgating nationwide adherence to an expansive unitary executive theory, at times
contrary to well-established precedent and without due regard to the serious harms caused by the
Executive’s clearly unlawful actions. The Court’s attitude in these stays is increasingly one of
frustration that the lower courts do not share a majority of the Justices’ expansive views of
executive power when determining whether to issue injunctive relief.

Since taking office for his second term, President Trump has issued over one hundred
executive orders.”® Negatively impacted individuals, organizations and states have filed suit in
lower courts challenging President Trump’s executive actions. In over one hundred cases, lower
courts have permanently or preliminarily enjoined all or part of many of President Trump’s
executive actions.” In some of these cases, the Trump administration, through the Solicitor
General’s office, has sought stays of these injunctive rulings. Through November 30, 2025, such
cases fall roughly into the following categories: (1) Grants, funding or contracts suspended or
terminated by the Trump administration, (2) Removal of executive officials without cause, (3)
Firing of executive branch employees, (4) Deportation of non-citizens outside the United States,
(5) Immigration policy within the United States, and (6) Actions against transgender individuals.
Across these six categories, the Court has consistently stayed lower court injunctions with few
exceptions.

Trends apparent in these stays are widespread deference to the Executive despite the
apparent unlawfulness of executive action, and vertical fractionalizing of the judicial branch
between the Court and lower courts. Although the Court’s practice of staying lower courts’
injunctions enjoining the Trump administration expands executive power, it is discussed in
greater detail in this section because of the stays’ implications on the judicial power.

In the first category of cases involving the Trump administration’s cancellation,
termination or refusal to pay existing grants, appropriated funds or contracts, the Court has for

3 To review President Trump’s executive orders to date, see The Whitehouse website at
https://www.whitehouse.gov/presidential-actions/executive-orders/. To see related actions taken by Trump, see The
American Presidency Project, at https://www.presidency.ucsb.edu/people/President/donald-j-trump-2nd-term.

74 See Just Security Tracker at https://www.justsecurity.org/107087/tracker-litigation-legal-challenges-trump-
administration/.
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the most part stayed lower court orders enforcing existing obligations against the government.”
These Court orders generally focus on the venue issue of where to file such claims, and the harm
to the Executive by requiring funds be paid prior to determining the lawfulness of withholding
payments.’® Through stays in this category, the Court has allowed the Executive to usurp
legislative power by impounding congressionally-appropriated funds and destroying agencies
funded by Congressional appropriations.

In the second category of stays, as discussed above, pursuant to a majority of the Justices
adherence to a robust unitary executive theory, the Court consistently stayed injunctions
reinstating executive officials fired by President Trump without cause.”” Similarly in the third
category of stays, the Court has also stayed several lower court orders temporarily addressing
executive agency reorganizations and firings of executive branch employees by the Trump
administration.’® Relatedly, the Court stayed a preliminary injunction preventing the Trump-
created U.S. Department of Government Efficiency (hereinafter “DOGE”) from accessing
individuals’ data,” and stayed an order requiring the government to respond to a Freedom of
Information Act request regarding DOGE.#°

In the fourth category of stays, the Court has occasionally supported lower courts’
preliminary relief against the Trump administration in cases involving deporting or removing
individuals from the United States. In two such cases, the Court affirmed some interim relief
against the Trump administration. The U.S. Immigration and Customs Enforcement Agency
detained Kilmar Armando Abrego Garcia on March 12, 2025 for deportation to El Salvador with
no due process. On April 4, a lower court ordered the federal government to “facilitate and

b

75 See e.g., Dep’t of Educ. v. Cal., 604 U.S. 650 (2025) (staying temporary restraining order enjoining government
from terminating various education-related grants and requiring the government to pay out past-due grant
obligations and to continue paying obligations as they accrue); Nat’l. Inst. of Health v. Am. Pub. Health Ass’n, 145
S.Ct. 2658, 2659 (2025) (staying in part a lower court order vacating the government’s termination of various
research-related grants and finding Court of Claims is proper venue for some claims and “while the loss of money is
not typically considered irreparable harm, that changes if the funds ‘cannot be recouped’ and are thus ‘irrevocably
expended.’ . . . The Government faces such harm here”) (citations omitted); Dept. of State v. AIDS Vaccine Advoc.
Coal., 222 L. Ed. 2d 1230 (2025) (partially staying preliminary injunction requiring Trump administration to make
available for obligation billions of dollars in appropriated foreign-aid funds). For cases in which the Court declined
to stay lower court proceedings, see Dept. of State v. AIDS Vaccine Advoc. Coal., 145 S.Ct. 753, 753 (Mem) (2025)
(entering initial stay, then vacating stay and denying government’s application to stay lower court order directing
government to issue payments for work already completed prior to February 26, but directing district court to
“clarify what obligations the Government must fulfill to ensure compliance with the temporary restraining order,
with due regard for the feasibility of any compliance timelines.”).

6 See e.g.,. Dep 't of Educ., 604 U.S. at 651-52 (finding Court of Claims, not district court, is proper venue and
“respondents have not refuted the Government’s representation that it is unlikely to recover the grant funds once
they are disbursed”).

"7 See supra § 11Lb.

8 See Trump v. Am. Fed’n of Emp., 145 S.Ct. 2635 (Mem) (2025) (staying preliminary injunction enjoining
implementation of executive order regarding reductions in force and reorganization of executive agencies);
McMahon v. N.Y., 145 S.Ct. 2643 (2025) (staying preliminary injunction requiring government to reinstate
Department of Education employees fired as part of a reduction in force); Off. of Personnel Mgmt., et al. v. Am.
Fed. of Gov’t Emp., et al, 145 S.Ct. 1914 (2025) (staying preliminary injunction ordering six departments and
agencies to reinstate over laid off 16,000 employees).

7 See Soc. Sec. Admin. v. Am. Fed. of State, Cnty. and Mun. Emp., 145 S.Ct. 1626 (Mem) (2025) (staying
injunction blocking DOGE from accessing Social Security Administration records).

80 U.S. DOGE Serv. v. Citizens for Responsible Ethics in D.C., 145 S.Ct. 1981 (Mem) (2025).
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effectuate return” of Mr. Garcia by 11:59 pm on April 7.8 The Executive sought a stay, which
the lower court and court of appeals denied.??

On April 7, Justice Roberts initially stayed the lower court’s order.®* Three days later, on
April 10, the Court vacated its initial stay, and upheld the lower court’s initial order, but noted
“[t]he intended scope of the term ‘effectuate’ in the District Court’s order is, however, unclear,
and may exceed the District Court’s authority.” 34 The Court directed the lower court to “clarify
its directive, with due regard for the deference owed to the Executive Branch in the conduct of
foreign affairs.”®> Mr. Garcia was eventually returned, but has since been detained and indicted.®¢

A.A.R.P.v. Trump is the other rare example of the Court’s willingness to check the
Executive.’” This case involved a putative class of detainees seeking an injunction against
imminent removal under the Alien Enemies Act. The Court ordered the government “not to
remove any member of the putative class of detainees from the United States until further order
of this Court.”®® This Order prevented removal pending resolution of the merits. On the other
hand, in Trump v. J.G.G., the Court vacated a temporary restraining order prohibiting removal
under the Alien Enemies Act because of improper venue.® Similarly in Department of Homeland
Security v. D.V.D., the Court stayed a preliminary injunction prohibiting “third party removal,”
which is removal of non-citizens to countries other than their country of origin, such as South
Sudan.”® These cases illustrate that there are limits to what the Court will allow the Executive to
do while lawsuits challenging executive actions wind their way through the courts. However, the
Court’s few limits give the Executive a much wider berth than lower courts would allow.

Regarding the fifth category of stays, the Court has consistently stayed preliminary
injunctions in the immigration enforcement context, which reflects executive deference in place
of judicial equitable remedies designed to temporarily avoid harm and preserve the status quo.
The Court’s orders in this category include: (1) Staying lower court orders enjoining the
Executive from removing “Temporary Status Protections” for Venezuelan nationals living in the
United States,”! (2) Allowing the Executive to revoke parole of 532,000 non-citizens from Cuba,
Haiti, Nicaragua and Venezuela without case-by-case consideration,’? and (3) Staying a lower
court order preventing federal immigration officers from relying on four factors, including
apparent race or ethnicity, Spanish speaking or speaking English with an accent, presence at a
particular location or type of work.”

The sixth category of stays relates to executive actions against transgender individuals. In
United States v. Shilling, the Court stayed, with no explanation, a preliminary injunction
enjoining the U.S. Department of Defense’s policy under the Trump administration to disqualify

81 Garcia v. Noem, 8:25-cv-00951-PX (D. Md. April 4, 2025).

82 Garcia v. Noem, No. 25-1404 (4th Cir. April 17, 2025).

8 Noem v. Garcia, No. 24A949 (April 7, 2025).

8 1d.

8 1d.

8 Alan Feuer, Jazmine Ulloa and Chris Cameron, Abrego Garcia Detained Again After Government Signaled it
Would Re-Deport Him, N.Y. TIMES (Aug. 25, 2025).

87 A.A.R.P. v. Trump, 145 S.Ct. 1034 (2025).

88 Id. at 1034.

% Trump v. J.G.G., 604 U.S. 670 (2025).

% Dep’t of Homeland Sec. v. D.V.D., 145 S.Ct. 2153 (2025).

%L Noem v. Nat. TPS All., 145 S.Ct. 2728 (Mem) (2025); Noem v. Nat’l TPS All., 222 L. Ed. 2d 1241 (2025).
2 Noem v. Doe, 145 S.Ct. 1524 (Mem) (2025).

9 Noem v. Perdomo, 222 L. Ed. 2d 1213 (Mem) (2025).
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transgender individuals from military service.”* In Trump v. Orr, the Court stayed a preliminary
injunction enjoining the government from enforcing a new executive policy requiring all new
passports to display an individual’s biological sex at birth.”> The Court concluded the
Government is likely to succeed on the merits, then concluded that the Executive will “suffer [] a
form of irreparable injury” without a stay because the executive policy has “foreign affairs
implications concerning a Government document.”® The dissent criticized the majority’s “‘back-
of-the-napkin assessment of which party has the better legal argument’™ and its conclusion that
the Executive is harmed by delayed enforcement of an “allegedly unlawful policy” that will
cause harm to individual plaintiffs.’” The Court’s emphasis on harm to the Executive if unable to
enforce its policies amounts to yet another checkmate by the Court for the Executive. By staying
injunctions that suspend allegedly unlawful or unconstitutional executive actions on the ground
that the Executive is harmed when it cannot implement those policies, the Court inverts the
traditional purpose of injunctive relief — which is to preserve the status quo and prevent
irreparable harm to the plaintiff.’®

Across all of these categories of allegedly unlawful executive action, the Court has stayed
lower court injunctions attempting to stop such action. The Court has repeatedly used its
authority over lower courts to block their exercise of equitable authority to preserve the status
quo and stop allegedly unlawful injurious behavior. While we see relative continuity in
approaches across lower courts, a clear fault line exists between lower courts and the Court.

b. Trump v. Casa and Fractionalization of the Judiciary

The Court’s June 27, 2025 decision in Trump v. Casa illustrates continuing shifts in
separation of powers expanding executive authority vis-a-vis the other branches, and the
fractionalizing of judicial power between the Court and the lower courts. Court orders since
Trump v. Casa further establish that the judicial power is actually two judicial powers — the
Court, and the rest of the federal courts.

In Trump v. Casa, the Court held in a 6-3 opinion that lower courts can only issue
nationwide (a.k.a. universal) injunctions when necessary to afford “complete relief” to the
parties.”” The case involved three actions challenging President Trump’s January 20, 2025
Executive Order No. 14160 removing birthright citizenship from children whose mothers are
unlawfully or temporarily in the United States and whose fathers are not U.S. citizens or lawful
residents at the time of birth.!?° In all three cases, the lower courts preliminarily enjoined
enforcement of the Executive Order, the government appealed, and the courts of appeal did not
stay the preliminary injunctions.!®! The government appealed to the Court solely on the issue of
whether the lower courts could issue nationwide preliminary relief, and not on the merits of the
plaintiffs’ claims challenging the Executive Order’s constitutionality.

94 United States v. Shilling, 145 S.Ct. 2695 (Mem) (2025).

% Trump v. Orr, 607 U.S.  (2025).

% Id.

97 Id. (Jackson, J., dissenting) (citations omitted).

%8 See e.g., Starbucks Corp. v. McKinney, 602 U.S. 339, 346 (a preliminary injunction’s purpose is to “preserve the
relative position of the parties until a trial on the merits can be held” and the plaintiff must make a clear showing
“that he is likely to suffer irreparable harm in the absence of preliminary relief”).

% Trump v. Casa, 606 U.S. 831 (2025).

100 Exec. Order No. 14,160, 90 Fed. Reg. 8,449 (Jan. 20, 2025).

101 Casa, 606 U.S. at 838 (“The applications before us concern three overlapping, universal preliminary injunctions
entered by three different District Courts” and providing case citations.).
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Article IIT of the Constitution creates the Court and such lower courts as “Congress may
from time to time ordain and establish.”!%? In the first Congressional session after ratification,
Congress enacted the Judiciary Act of 1789, which created the lower federal courts under Article
III’s “ordain and establish” clause, and gave such courts jurisdiction over “all suits . . . in
equity.”'% Trump v. Casa held that the Judiciary Act’s grant of equity jurisdiction is limited to
equitable remedies traditionally available by English chancery courts in the 1780s.!%* Because
nationwide injunctions are not sufficiently “analogous” to relief available in English chancery
courts in the 1780s, they are not permissible under the Judiciary Act of 1789.1%° The Court
granted an administrative stay of the lower courts’ preliminary injunctions, reasoning, in part,
that regardless of whether the executive order is constitutional, the Executive will be irreparably
harmed if lower courts enjoin it beyond the bounds of their allowable jurisdiction under the
Judiciary Act.!%

Trump v. Casa left open several avenues by which a plaintiff may obtain nationwide
injunctive relief, including class-wide preliminary injunctions in class actions, actions to set
aside administrative rules, and potentially suits by states in which nationwide or expanded relief
is necessary in order to afford the state plaintiff complete relief.!”” The Court held that the
individual and organizational plaintiffs could receive complete relief without a nationwide
injunction, declined to rule whether the states could also receive complete relief without such
injunction, and sent that issue back to the lower court for determination.!%® Justices Thomas,
Alito and Gorsuch concurred and expressed concern that the door the Court just closed not be re-
opened by liberally interpreting “complete relief,” lowering the standard for class action
certification and class-wide preliminary relief, or liberally allowing states to bring suit under
third-party standing doctrines.!?” These concurrences advocate for a reduced role for lower courts
by narrowly defining what constitutes a justiciable case or controversy to exclude anything that
could hint of policy or lawmaking. If states, classes or organizations can act as plaintiffs, under
this view the Court is moving beyond its historical role that is relatively deferential to a strong
Executive.

Trump v. Casa illustrates fundamentally different views of separation of powers held by
the Justices. The majority envisions a more limited role for lower courts vis-a-vis the Executive,
while the dissent espouses a more robust judicial review function. The majority wrote: “[FJederal

102J.S. CoNsT. art. I1I, § 1.

103 Judiciary Act of 1789, § 11, 1 Stat. 78.

104 For critiques on this reasoning, see Anna Conley, The Inevitability of Adaptability - Comparative Contributions
to Understanding Originalism, 39 EMORY INT'L L. REV. 467 (2025); Anna Conley, A Challenge to "Equitable
Originalism" — The History of Injunctions as a Principle-Based Adaptable Judicial Power, 17TNYU J. OF L. &
LIBERTY 11 (2023).

105606 U.S. at 841.

106 1,7

107606 U.S. at 854, 869 (Kavanaugh, J., concurring).

108 After Trump v. Casa, on remand, the following occurred: (1) The lower court in New Hampshire provisionally
certified a nationwide class representing people born on or after February 20, 2025 to whom the Executive Order
denies citizenship and granted a class-wide preliminary injunction in Barbara v. Trump, 2025 U.S. Dist. LEXIS
130805, 25-cv-244-JL-AJ (July 10, 2025); (2) The lower court in Maryland entered a preliminary injunction that
applies to a certified nationwide class prohibiting enforcement of the executive order in CASA4, Inc. v. Trump, 2025
U.S. Dist. LEXIS 151627, Civ. No. DLB 25-201 (D. Md. Aug. 7, 2025); and (3) The Ninth Circuit affirmed a
nationwide injunction by the district court in a case brought by four states on the basis that nationwide relief was
required to provide complete relief to the state plaintiffs in Washington et al. v. Trump, 145 F.4th 1013 (9th Cir.
2025). To date, the U.S. government has not appealed these rulings.

109606 U.S. at 862-68.
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courts do not exercise general oversight of the executive branch; they resolve cases and
controversies consistent with the authority Congress has given them. When a court concludes
that the Executive Branch has acted unlawfully, the answer is not for the court to exceed its
power t00.”!'% The dissenting Justices, in particular Justice Jackson, view the role of courts not
only provide complete relief to parties but to “also diligently maintain the rule of law,” which
includes ensuring “that all comers—i.e., everyone to whom the law applies and over whom the
court has personal jurisdiction (including and perhaps especially the Executive)—know what the
law is, and most important, follow it.”!!! The majority’s contraction of lower courts’ remedial
power back to equitable powers of English chancery courts over 200 years ago coupled with a
more deferential view of executive power skews the separation of powers in favor of the
Executive.

Trump v. Casa further illustrates fractionalization of the judiciary by illustrating the
Executive’s willingness to follow Court precedent but not lower court or court of appeals
precedent. In oral argument, during a colloquy in which the U.S. Solicitor General would not
commit to following court of appeals precedent, Justice Barrett asked the U.S. Solicitor General
whether the Trump administration would follow orders and opinions of the Court, and the answer
was an unequivocal yes. A brief excerpt of this colloquy is as follows:

JUSTICE BARRETT: . . . Did I understand you correctly to tell Justice Kagan that

the government wanted to reserve its right to maybe not follow a Second Circuit

precedent, say, in New York because you might disagree with that opinion?

GENERAL SAUER: Our general practice is to respect those precedents, but there

are circumstances when it is not a categorical practice. . . .

My understanding is that has not been a categorical practice in the way respect for

the precedents and the judgments of the Supreme Court has been.

JUSTICE BARRETT: So you’re not hedging at all with respect to the precedent of

this Court?

GENERAL SAUER: That is correct.!!?

This colloquy was memorialized in footnote 18 of the decision, where Justice Barrett, writing for
the majority, noted “the Solicitor General represented that the Government will respect both the
judgments and opinions of this Court.”!!? This suggests that the Executive’s position, which was
not expressly rejected by the Court, is that the only federal court precedent it must follow is the
Court’s orders and opinions. One would expect the Court to bristle at General Sauer’s stated
position that the Executive need not follow lower court or court of appeals precedent, as opposed
to simply footnoting his willingness to follow the Court’s precedent.

c¢. Emergency U.S. Supreme Court Rulings as Binding Precedent

Justice Kavanaugh’s concurrence in Trump v. Casa signals another current trajectory
fractionalizing the judicial power between lower courts and the Court. Justice Kavanaugh wrote
separately to “underscore that this case focuses on only one discrete aspect of the preliminary
litigation relating to major new federal statutes and executive actions—namely, what district
courts may do with respect to those new statutes and executive actions in what might be called
‘the interim before the interim.””!!* Justice Kavanaugh emphasized the Court’s role as “the

10 14 at 861.

1 1d. at 930 (Jackson, J., dissenting).

12 Transcript of Oral Argument at 61-63, Trump v. Casa, 606 U.S. 831 (2025) (No. 24A884).
113 606 U.S. at 859, n. 18.

114 Jd. at 869 (Kavanaugh, J., concurring) (emphasis in original).
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ultimate decider of the interim legal status of major new federal statutes and executive
actions.”!!'> He wrote that sometimes there should be a “nationally uniform answer on the
question of whether a major new federal statute or executive action can be legally enforced in the
often years-long interim period until this Court reaches a final decision,” and the Court (not
lower courts) decides such “interim status.”!!6

Justice Kavanaugh explained that when the Court decides appeals from lower courts
involving interim relief requests, such decisions “often constitute a form of precedent (de jure or
de facto) that provides guidance throughout the United States during the years-long interim
period until a final decision on the merits.”!!7 In short, Justice Kavanaugh assumes that the
Executive and all lower courts must follow the Court’s “interim status” determinations.!!'® This
puts the Court’s interim rulings, which are not merits rulings, on a pedestal that binds lower
courts in subsequent cases, even where such interim rulings are expressly not on the merits,
short, and contradict other interim rulings or established precedent.

Justice Kavanaugh’s assertion that the Court’s orders in its rapidly proliferating
emergency stay docket are binding precedent was subsequently developed in Justice Gorsuch’s
concurrence in National Institutes of Health v. American Public Health Association.''® In that
case, the Court partially stayed a lower court order voiding the Trump administration’s
cancellation of research-related grants. One issue was whether the plaintiffs had to file some
claims in the Federal Court of Claims, as opposed to the federal district court. In his partial
concurrence and partial dissent, Gorsuch stated “[lJower court judges may sometimes disagree
with this Court’s decisions, but they may never defy them.”?° Justice Gorsuch discussed a stay
granted earlier in the year that the Court entered because of its conclusion that plaintiffs had to
file similar claims in the Federal Court of Claims, then criticized the lower court for disregarding
the Court’s logic in that order.!?! Despite his recognition “that decisions regarding interim relief
are not necessarily ‘conclusive as to the merits’” Justice Gorsuch wrote that the Court’s
reasoning in earlier interim orders “binds lower courts as a matter of vertical stare decisis.”!?? Put
simply, according to Gorsuch, even when the Court decides issues quickly and temporarily on its
emergency docket, “it constitutes a precedent that commands respect in lower courts.”!23
Gorsuch pointed to three emergency docket stays issued by the Court earlier in this year that he
characterized as “interventions [that] should have been unnecessary” because lower courts
ordered interim relief contrary to reasoning in previous Court stays.!'?*

Lower courts’ response to this finger-wagging highlight how this dynamic is
fractionalizing the judiciary. After Justice Gorsuch’s admonition, in a related grant termination
case, U.S. District Court Judge Burroughs wrote:

The Court is mindful of Justice Gorsuch’s comments in his opinion in [National

Institutes of Health v. American Public Health Association] and fully agrees that

15 1d at 871.

116 Jd. at 871-72 (emphasis in original).

17 I1d. at 874.

18 1d. at 872.

119145 S.Ct. 2658 (2025).

120 Jd. at 2663 (Gorsuch, J., partially concurring and partially dissenting).
121

=

23 4.

124 Id. at 2664 (citing to Dep’t. of Homeland Sec. v. D.V.D., 145 S.Ct. 2627 (2025), Trump v. Boyle, 145 S.Ct. 2653
(2025), and the lower court order being considered).
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this Court is not free to “defy” Supreme Court decisions and is, in fact, “duty-bound

to respect ‘the hierarchy of the federal court system.’” . .. Consistent with these

obligations, this Court (and likely all district courts) endeavors to follow the

Supreme Court’s rulings, “no matter how misguided [it] may think [them] to be.” .

... That said, the Supreme Court’s recent emergency docket rulings regarding grant

terminations have not been models of clarity, and have left many issues

unresolved.'?
Judge Burroughs wrote “it is unhelpful and unnecessary to criticize district courts for “defy[ing]”
the Supreme Court when they are working to find the right answer in a rapidly evolving doctrinal
landscape, where they must grapple with both existing precedent and interim guidance from the
Supreme Court that appears to set that precedent aside without much explanation or
consensus.”!2°

The current administration’s public comments also illustrate the fault line separating the
Court from lower courts relative to the Executive. On October 4, 2025, the U.S. Homeland
Security Advisor described a temporary restraining order preventing President Trump’s
mobilization of the Oregon National Guard in Portland as “[1]egal insurrection” because “[t]he
President is the commander-in-chief of the Armed Forces, not an Oregon judge.”!?” As another
example, on November 7, 2025, the acting Deputy U.S. Attorney discussed lower courts not
following the Court’s interim orders, and stated:

We have judges literally telling the president, the Executive, what he can

and cannot do . . . micromanaging Article IL. . . . Our civil lawyers . . . are

every day . . . fighting these activist judges. They have a robe on, but they

are more political or certainly as political, as the most liberal governor or

DA. .. It’s a war, man. . .!?8
These inflammatory statements are pointed specifically at lower courts, not the Court.

Widespread stays, elimination of the nationwide injunction unless necessary to provide
complete relief to the parties, the Executive’s position before the Court that it can decide not to
follow lower court opinions, and the Court’s mandates that lower courts follow its short cryptic
stay orders combine to paint a picture of a fractionalized judiciary. Through stays, the Court’s
unitary executive theory trumps lower courts’ attempts to triage the harm caused by this
Executive’s flouting of separation of powers through judicial review and injunctions.
VI.  Conclusion

U.S. separation of powers is weathering the storm of a century. The state of affairs looks
nothing like the Founders’ separation of powers design. An out-of-control Executive is going
largely unchecked by Congress as majorities in both houses choose party loyalty over branch
ambition. The Court has stymied lower courts’ attempts to check the Executive given a majority
of Justices’ adherence to the unitary executive theory. Hopefully, 2026 will bring merits rulings
by the Court that bring the Executive back in line with constitutionally-mandated restrictions,
and congressional actions that reflect legislative power over party loyalty. In the meantime,

125 President and Fellows of Harvard Coll. v. U.S. Dep’t. of Health and Hum. Serv., 2025 WL 2528380, 25-CV-
11048-ABD, *12, n. 9 (D. Mass. Sept. 3, 2025) (citations omitted).

126 Id

127 Stephen Miller Post on X, Oct. 4, 2025, available at https://x.com/StephenM/status/1974647432299327904.
128 Federalist Society Fireside Chat with Deputy Attorney General Todd Blanche, Nov. 7, 2025, available at
https://www.youtube.com/watch?v=guXmBFla3ro (Minute 38.40).
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however, the United States is experiencing rapid deterioration of the separation of powers design
set forth in the Constitution to preserve individual liberties and avoid tyranny.



