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PREPARATION
	Logistics:  
If you have not had a jury trial before the particular judge assigned to your case, you need to do some investigating so that you know how that judge conducts Voir Dire.  Best option is to go and observe the judge in action presiding over a Voir Dire.  If that is not possible, ask your colleagues, lawyers you know who have done a jury trial with that particular judge, the judge’s law clerk, or a representative from the Clerk of Court’s Office about the judge’s practices.  You need to know if the practice is that the Judge conducts most, if not all, of the Voir Dire, which is the general practice in Federal Court.  You may get to ask limited questions or submit written prospective questions to the Federal Judge to ask or in some federal courts you may have a limited time to ask your own questions---20 minutes or so.  The practice in State Court is that the Judge may conduct a limited preliminary Voir Dire before handing the matter over to the lawyers.  You also need to know if there are time limits to your Voir Dire.   Time limits are common.  You also need to know the following: 
1. How does the judge decide on how many prospective jurors to summon?  Does he/she consult with counsel on this question?
2. How soon before the trial date do you get the juror list and the juror questionnaires?
3. How are the prospective jurors seated in the jury box?  Courtrooms are different.  For example, in Missoula, in the historic courtroom juror number 1 sits in the back row to the far left with the first six jurors sitting from left to right, and the next six jurors sitting in the front row of the jury box for numbers 7-12.  The remaining jurors and prospective alternatives sit on benches in from of the jury box and moving around in front of the rail.  However, in Courtroom 2, Juror 1 sits in the back row on the far right and jurors 2-6 sit in that row and juror 7-12 sit in the front row of the jury box.  
4. When you are asking questions to the panel as a whole, are you supposed to confine those questions to those sitting in front of the rail or can those still in the audience respond as well?  
5. How does the judge handle sitting a replacement juror from the back or the courtroom if one of the original prospective jurors is excused for cause?  Does the new prospective juror take the seat and number of the excused juror, or go to the end of the originally seated jurors?  
6. Are you going to be confined to a podium (typical in Federal Court) or are you going to be free to roam the well of the courtroom (typical in state court)?
Reviewing the Jury Questionnaires and compiling a way to use the information in the Courtroom.
1. You want some basic demographics: name, age, sex, marital status, number and ages of children, address, highest level of education, occupation or previous occupation if retired, military service, experience with military court matters, ever volunteered regularly for any organization and if so what organization, if a victim of a crime, if they or a family member or close family friend even accused of a crime,  can law enforcement officers be incorrect, if they have ever been a juror, ever been in a lawsuit, if they have a lawyer, and if so who, can you speak and understand the English Language, media coverage they review regularly, any reason not asked that would impact their ability to serve.  
2. You need to find a way to translate this information so it can be easily used in the courtroom during Voir Dire.  There are high-tech and low-tech methods.  There are a variety of electronic versions.  One is called JuryBox, another Clio Legal Software, and a third that touts use for your IPad is IJuror.  Look on the net for others and/or experiment with one of them if you choose. There is also the low-tech method: An 8 by 12 sheet of plain paper with two rows of six squares perv sheet and then using sticky notes to record info about each juror on each sheet placed in the respective boxes.  
3. You need to have something that has the full names of the prospective jurors in the order that they are seated that you can refer to so you can call the juror by name.  Necessary for the Court Reporter and the record.  
4. You really need an assistant with you in the Courtroom for Voir Dire who can take notes on the version you are using based on comments made by the prospective juror during the questioning by you and opposing counsel, so that you do not have to break from your questions and write notes and you can keep your eyes on the jury, You also need a simple system available to you that allows you to discard a juror who is excused and replace a juror with a new one if necessary and therefore you know who is who when it is time to exercise your peremptory challenges.  Challenges for cause must be exercised before peremptory challenges.  
5. Although we talk about jury selection, the process is really about de-selection---who do you want to challenge with either challenges for cause, or peremptory challenges
6. You need to know the number of peremptory challenges you have for your case and the process used for exercising your challenges. 
a.  In state court, for criminal cases if the charge is a misdemeanor, there are 3 challenges per side because the jury is 6 persons.  For a felony, there are 6 challenges per side.  In a civil case, there are 4 per side, and if there are multiple defendants, the defendants have to share the 4 challenges.  8 of 12 jurors must agree on every question on the verdict form, but it does not need to be the same 8 on each question.
b. In a federal court civil case, there are 3 challenges per side.  The jury consists of 6 or 7 persons and the verdict must be unanimous.  In criminal cases there are 6 peremptory challenges for the government and 10 for the Defendant. 
c. The process of exercising peremptory challenges in state court is that the jury list is passed between the prosecutor/plaintiff and the defendant with the prosecutor/plaintiff exercising the first challenge the defendant then exercising the first challenge and then the paper going back and forth until all challenges are exercised.  Challenges can be waived.  
d. In federal court, each side writes down the challenges for his/her side and does not know who the other side is challenging.  
e. You do not have to give a reason for your peremptory challenges, but you cannot use them in a discriminatory manner, in other words to strike all minority prospective jurors s was held by Batson v. Kentucky.  Batson challenges also apply to sexual categories.   Batson challenges must made before the jury is sworn.  Batson challenges can be defeated by presenting a non-discriminatory reason for the challenge. 
f. There are also challenges to the panel as a whole for not being representative of the community as a whole.  That is why jury pools are now drawn driver’s license lists as well as registered voter lists, and not just voter lists.   

Preparing your Voir Dire questions:  

1. Addressing the prospective jurors:  You should use their title (Mr. Mrs. Ms.) and last name.  Each time you ask a question of the prospective juror, use their name so the Court Reporter can have an accurate record.  If you know one of the jurors from a relationship outside of Court, you can address that juror with their first name with something like: “Bob, you and I know each other from working together on X or because our kids go to the same school, is it ok with you that I use your first name when asking questions?” 
2. Typically, judges do not permit you to instruct the jury in the law, feeling that it is the judge’s job.  However, often judges will allow some discussion of certain basics like burden of proof and other legal principles. Frequently in a criminal case, questions concerning any experience a juror might have had as a crime victim, or as a defendant are allowed as are questions about their opinion of police officers, if they tell the truth, etc.  Again, need to know where your judge draws that line.  
3. You should ask about prior jury service.  Type of case, if their jury reached a verdict, what that verdict was, if the person was the foreperson.  
4. In a criminal case, you might ask if the jurors understand that their duty is only to decide whether the defendant is guilty or not guilty, and not to also decide the sentence.  You might ask them if that is a relief?  
5. You should ask if the prospective jurors know any of the other prospective jurors and if so how.  If so, you should follow up and ask if they were both picked for this jury, could they work together.  You also explain that it is not uncommon for jurors to strongly disagree with each other during deliberations and if that should happen with the other juror would it affect their future relationship.
6. You want to assure your prospective jurors that your questions are not intended to embarrass anyone, but your intent is to select a fair and impartial jury.  You need to assure them that most people can be good jurors for most cases, however since everyone has certain biases or preferences, or life experiences, they may not be a good fit for this case.  You should explain that you are not a mind reader, and therefore the only way for you to discover who is a good fit for this jury is for them to raise their hand and speak up.    You should have an example of something very different from your particular case.  For example, you might suggest that if someone has a family member or close family friend who was killed by a drunk driver, and this case involved someone charged with DUI, the prospective juror probably is not a good fit for this case.  You can explain that if there is something really private, like being the victim of sexual abuse, that can be discussed with the judge in chambers and need not be shared with all the prospective jurors.  
7. It is important to know that most prospective jurors are very hesitant to volunteer information during Voir Dire.  Studies have shown that speaking in public is one of the most common fears that individuals have, so you will need to direct your questions to a particular juror and with that juror’s answer follow up to others to see how many agree or disagree with the juror.  
8. You need to use open-ended questions instead of leading questions which are like cross-examining your prospective juror.  For example: How many of you believe that police officers always tell the truth?
9. You must not cross-examine the jurors.  If they respond at all, they will likely agree with your statement even if they do not really believe that statement.  
10. You cannot be afraid of any bad facts in your case.  Jurors are going to learn about those facts during the course of the trial and will discuss them during deliberations.    You therefore need to discover what the prospective jurors think about this fact.  You need to discover who would be unable to let that bad fact so influence them that they could not find in favor of your client and try to get the juror excused for cause or use one of your peremptory challenges. 
11. In a civil case where you are seeking money for your client, you need to find out what the jurors think about awarding money, if they have heard about cases where individuals got a lot of money for what seems to be a trivial injury (the hot coffee at McDonalds), or if the injured person had alcohol in his/her system, or was not wearing a seatbelt.  In a criminal case, you need to know attitudes about police officers and cooperating witnesses (snitches).
12. If the judge has confined you to question only those prospective jurors sitting in front of the rail, and then a new juror is seated after a juror has been excused for cause, you need to immediately ask that juror if they heard all of your questions posed earlier before he/she was seated, and if so, if they have any answer to any of the questions.  
13. Finally, you need a way to get off the stage.  Thanking the prospective jurors for their candor is a good way, and if you have gone first, explain that the other attorney will now have a chance to ask them questions.   
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